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Docket Entries 


Opinion and Order of the District Court, 
December 15, 1975 


Plaintiffs! Motion to Amend Class Certifica- 

Order Certifying Class, and Enjoining HUD to 
make subsidy payments statewide 

Order of district court denying HUD's Motion to 
Vacate Order of May 27, 1976, and denying 
stay pending appeal, June 28, 1976 


Order of this Court denying stay pending appeal, 
July 20, 1976 


Notice of Appeal 


Affidavit of Albert J. Kliman, October 9, 1975 -- 


Affidavit of H.R. Crawford, October 15, 1975 ---- 
Affidavit of Fred W. Pfaender, March 26, 1976 --- 
Affidavit Fred W. Pfaender, April 14, 1976 --- 
Affidavit Secretary Hills, February 3, 1976 -- 
Affidavit Thomas J. O'Connor, February 5, 
Stipulation extending time for compliance with 
district court order, June 28, 1976 
Amended Complaint, filed July, 1976 


Defendants' Second Motion to Vacate Order and 
Dissolve Injunction, August, 1976 


Ruling on Motion to Vacate Order and Dissolve 
Injunction, September 27, 1976 


HUD Regulatory Agreement 


Affidavit of Herbert G. Persil 
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PLAINTIFFS De JOSE DuUaasrarL’! ENOANTS 
ICNMUE, Vernice, Susan Daigle, | 


intiviciclly and on behalf of 
all ctkers similarly situated 


HILLS, Carla, individually ana 
her official careelty os Srerat 
of the U.S, Dept. of Noncin- n- 
Urban Development; 'yimin.sy inere 
f ASSOCIATES, a limited rertnorcs 
, ANTHONY ASSCCIATESS, @ ceneral = 
Nene Se ; . nership; and SIor; KONOVER, ind 
a a : : and in his officiel capacits: as 
v/-15 sag li eral partner in Windham Heirnts 
3 ye associates and Anthony Associa- 
EO 


CAUSE 
National No ag Act,as amended by the Housing and Conmunity Development Act of La7k 
seeks deel ory and injunctive relief arainst a rent increese authorized Gy the. cen ee 
HUD ani atozs to te implemented by the private defs, alleges denied rights guaranteed ty; 
U.S, Constit=cion and the havional Housing Act, 


ag 


ATTORNEYS 
Dennis J, C*=rien Rolland Castleman (Windham is: 


Norman K. Je-2s s 30: Middle Turnpike Vest (Anct: 
‘Tolland Winéten Legal Assistance Program Hanchester, Ct, O60L0(Simon xc 
746 Main St. 2,0,-Box D 645° 


Willimantic. Tonn, 06226 
has soe re Feter Dorsey, U.S, Atty 
as en baccn (ee Farjorie A Wilhelm (Carla Hil 
B.S, Atty Office 
Yl Church st, 
Sew Haven,Conn, 


Paul Michael Esq, Of Counse 
Dept of Justice 

Civil Division 

Washington, D.C, 20530 
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WtS-303 Dubose vs Hills 


Nene 


PROCELDINGS 


4 pee SS SESS a SS SS eS 


Complaint, motion for temnornary restraining order, motion for prelisten- 

_ injunction end motion to procecd in forma ponuperis filed, 
forma pouperis Crented, Plumenfeld, J, m 9-25-75. 

ORDFR TO SHOW CfISE, Blumenfeld, J. m9-25-75 (Hearing on 9/76 at 2:00re- \ 
Suscsons issued and torether with attested copies of O.5.C, and motion to prorney 
in forra pauveris, complaint and motions handed to Marshel for service, 

HEARING on Show Couse Order on Pltf. mequest for Restrainin~ Order an! eno 
Injunction, UNearins cont, to 10-1-75 at 10:00 a.m, Counsel requested tv Court *5 
pare by 10-1-75. proposed order. Proposed Finding of Fect and if approprinte, M5 

posed Certification of Class. 

- Appearance of Rolland Castleman entered for def, Windham Heights, Anthor-: * 

and Simon Konover, 


ORDER, R€: T.RiO,, until 10-23-75. Blumenfeld,J, mlO-1-75. Copies mailed, 
Protective Order:RE; Exhibit A shal be sealed . Blumenfeld, J. ml0-1-75, 
Copies mailed to counsel. 
Appearance of Marjorie A Wilheln entered for def, Carla Hills 
Marshal's returns showinre service, - 
Federal Defendants’ Memorandum Brief in opposition to Plaintiffsl Motion 
for a preliminary injunction, with Exhibits. 


HEARING on Pltf, application for a preliminary injunction, Pltf, Memorand: 


fotion to proreey te 


of Law filed, .RO, currently in effect shall continue until e decision is reach 
on Application for Prelininary Injuction. DEG, RESERVED, 


Court Reporter's Notes of Proceedings held on Sept. 26, 1975, 
filed in Hartford, (Collard, R.) E 
Motion to Consolidate for Purposes of Trial (H75-245 & H75-2h6] 
Court Reporter's Notes of Proceedings held on October 23, lL 
filed in Hartford. (Collard, R.) 
Endorsed on #9 to consolidate, Granted, Blumenfeld, J, ni /21/ Copies mailed 
Plaintiffs' Response to Federal Def, Motion to Consolidate, 
Ruling on Plaintiffs Motion for Preliminary Injuction, Blumenfeld, J, m 12-15 
Copies mailed to counsel, / Injunction modified) 
Motion to Dissolve Preliminary Injunction filed by deft, 
Memorandum Brief in Support of Motion To Dissolve Preliminary Injunctions 
Affidavit of Carla A. Hills, ie 
Affidavit of Robert C. Odle Jr. af 
Affidavit of Tnomas J, O*Connor ‘ 
Motion for aTexporary Restrainig Orderend brief in support of motion filed 
by Plaintiffs 
Plaintiffs Motion to Amend Class Certification, 
Plaintiffs Erief to éuend Class Certification § 
Stipulation Re: reserve funds, : 


ORDER TO SHOW CAUSE, Rlumenfeld, J, m 3-2, Copy by certified mail to Aosiat, 
US Atty Wilhelm and miiled to counsel of record, : 


Motion for Preliminary Injunction 


Motion for Extension of Time filed by Pltr,( Re: 
to respond to deft. motion to dissolve pre. injunction) 

Notice of Leposition filed by Plt, (A, Cdle on 3/15/76) 

Notice of Teposition filed by Pltf, (Carla mills on 3/15/76) 

Certificaticn of service of Stipulation & Order mailed to counsel, 


Marshal's return showin, service on def, HLS by cert, mati, 
Notice of Filine of unsirned copy of offidavit of Curla Hills 


Motion to Quash Sutpoena sil for Protective Order filed by def, Cc, Hills 


Federal Deft, Memorandum hrief in support of motion to quash and for protacti 
der, 


one wk after trans, of 
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4 


pUBOSE, Vernice, Et Al HILLS, Carla, Et Al poeKer na, [7 


PROCEEDINGS 


Plaintiff's Memorandum Brief in Opposition to Federal Defenda: 
Motion to Quash, 


Affidavit of Carla A. Hills. 

Notice Re: Motion of postvonement of deposition, filed in Nistréat or 
femorandum Erief of Federal Defendant in Opposition to Plaintiffs Motions 
Preliminery Injunction add Amended Class Certification, 

Affidavit of Fred W, Pfaender, 

Memorandum of Law in Support of Plaintiffs' Motion for a Prel: 
Injunction, 

HEARING on Piaintiffs motion for preliminary injunction & deft, motion 
miss class action, Tec, Reserved on both, Motion for leave to file amen 
complaint granted, Sub, Amended complaint filed w/out objection, 
Notice of Depositions (4-26-76 & 4-27-76 at 10:00 a.m.) 
Stipulation re: monies currently held or to be deposited in 
"reserve fund". 

Judge's endorsement re: Motion to Consolidate for Purposes of 
Docket Nos. H-75-303, H-75-345 and H 75-346 with H-76-160 -"G 
Blumenfeld, J. m4-22-76. Copies to counsel. (Filed in H-76-16 
39 Motion to Withdraw Affidavit of Robert C, Odle Jr, : 
ko Affidavit of Fred W, Pfaender. 

Court Reporter's notes of Proceedings held on March 29, 1976 

filed in Hfd. (Collard, R.) 

kl, ORDER, Blumenfeld J, m 4-26-76 Re: sub, affidavit of F. W.Pfeender, 
Oo counsel, 
he Transcript of Hearing held on 2/29/76, Collard, R. 
43 Plaintiffs Motion for Production of Documents , 
| 4h Ruting on Plaintiffs Motion to Amend Class Certification filed, Elune 

m 5-27-76, Copies to counsel. (Pltf. class, persons who reside /or will re: 
he future, Deft. class owners of projects and HUL to make payments-prive: 
to reimburse tenants) 

Motion to Consolidate for Purposes of Trial filed by Def. (° 
H-75-346, H-75-345, H-75-303, H-76-160). 

Motion #45 GRANTED, Blumenfeld, J, 


Memorandum of Law in Opposition to Federal Deft, Motion to Dissolve Prel 
Inuunction, 
Certification of Service of Amended complaint 
Plaintiffs Submissior of Amended Class Order, 


Motion to Vacate Order and Dissolve Preliminary Injunction, 
a Stay Pending Appeal, or for an Extension of Time for Compli 
filed by Defs. 

Memorandum in Scpport of Motion to Vecate Order and Dissolve 
Injunction, or for. Stay Pending Appeai, or for Extension of T 
for Compliance. 


Not‘-# of Affidavit of Jan s J,Tohash, 
Affi vit of James J,Tehash, 
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DOCKET NO. 


HILLS : Cerlea ’ Et Al PAGE Ape ei or rn 


pUROSE, Vernice, Ft Al 


Ponre | vn. PROCEEDINGS 


1976 

6-23 53 Notice of Affidavit filed by Fed. Defs. of Bernard M. Cameron. 

6226 1.54 Affidavit of Bernard MH. Cameron, 

6-28 55 | Motion for Clerification of Ruling on Pltf£s.' Motion for a Pr 
liminary Injunction. : 

6-28 | 56 Stipulation extending time for Compliance of Court's Order 
dated 5-27-76 until 8-1-76. 

6-28 | 57 Order denying Government's motion to vacate the order of 5-: 

Blumenfeld, J 


and motion for a stay of orders pending apperl. 
m6-28-76. Copies mailed to counsel. 
Response to Federal De 
unction or for a Sta 


6-28 08 Plaintiffs' fendant's Motion to Vacate 
and Dissolve Inj y Pending Appeal or for a: 


Extension of Time. 


6-30 59 Affidavit of John A. Dziarha. 

6-29 |60 Stipulation, Filed re subsidy payments. 

6-29 {61 Stipulation, Filed re monies in reserve fund. 

6-28 HEARING on Motion to Vacate, denied, Motion to Stay pendinr Apveal. ¢: 
Stigulated to until T/AL‘T&, ASL 


Motion for extension of time to comply. 


Jemés J.Tahash filed. 
7-2 62 Memorandum of Law in Support of Pltfs.’ Motion for Clarific 


Ruling on Pltfs.' Motion for a Prelicinary Injunction. 
7-8 Court Reporter's notes of Proceedings held on June 76, 1976 


filed in Hfd. (Collard,R.) 
T-T 63 Notice of Apveal filed, Copies of notice mailéd to counsel of record, 
copy of notice and docket entries mailed toU,S, Court of Appeals and lies 

C & D givea to U.S, Attorney, 


he 


Civil Management Plan end Forms 


& True Cory ac as 
. ATTEST: oo 
SYLVESTER A. MARXOTSRI 

Clerx, U. S. Distri 
A. S. Strict 
G pan 
ty: "Sarna WR ai At id 
Doputy Clerk _- 


pocwta = | Fiuinc pare 
NO. DAY Yzan]. J 


OC MAND JUOCE JURY 
OTHER NUMUEN OCA, 


PLAINTIFFS Be MOU: DEFENDANTS 


WALTER, Claudia and Dominick Cortese, | "| HILLS, Carla, individually nnd 
individually and on behalf of all her official cepacity as Seere+ 
other persons similarly situated of the U,S, Dept, of Housing ar 
Urban Development; 

CARADETTA ENTERFRISES, INC, a s: 

. : oration orranized and existing 

Cevdoct: : the laws of the State of Connec 
:< 3 ; located in the Town of Meriden, 


03 
vo W-3NG : County of New Naven,State of C: 


Ce Ln Ee A 
(Ee wy 


~ CAUSE 
Seeks decia and injunctive relief to compel rescission the def, erproval o 
rent incre S.A : fo" them by the Fifth Amendme 
ing Act as amended by the Housing and Community Development 


aL 
Act of 1974, 


. 


: ast -196/ ATTORNYS : 
John A. Dziamba tel. +ereGess re Marjoric Wilhelm (U.S,Dept o 
“P.O, BOs D Assistnont US, Atty 
Tolland Windham Legal Assistance Program Inc wbixgburekxsx% P.O. Box 18 
Willimantic, Conan, : New Havea,Conn, 


- 
Jemes C, Sturdevant tel, 872-0553 Guy DeFrences (Cerabetta in 
Tolland Windham Lecal Assistance Program Inc 89 East Main St. 
P.O, Box 358, 35 Village St - + Meriden,Conn, OGh50 
Rockville,Ct 06066 AM wt 
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175-345 


PROCTLUINGS 


HILLS 


———— 


POMEL eel. 
= ee ere ete te ee 


Complaint. xction to proceed in forma pauperis, 
a aaa filed, Susrnons issued and tomether with 
+ e+tested copies of motion hamded to UCM for cervice on both defs, 


-2 42 support of motion to proceed in format peupertis, 
PTT a RATING ORDER, Blumenfeld, J. m 10 31 75, Copics handed to Atty 
sturdevany ‘ri~t. Atty) copics mailed by certified mail to Atty Wilhelm and Atty 


peFrances. 
Appeer&=- e Wilhelm entered for def, US Dep 


fcr Preliminary Injuction filed vy Pitt, 
Appeo DeFroences,F9q.» entered for deft, 
Memor®r.2 Of Pleintiffs' Motion For Preliminary Injunction, 
HEARLI3 <= =:2tion for preliminary injunction? ‘Fed. Def, Brief in opposit+on 
| to Pltf. =o~-on for prel, injunction filed, Dec. RS. 
Motion <2 Consolidate for Purposes of Triel (HT5-346 & 75-303) 
Marsral's returns showing service, 
Endorss= on #8 “motion ranted, Blumenfeld, J. ™ ui/2a./75. copies mailed, 
plainti2fs' Response to = fotion to Consolidate. 


Supcl 
AfLti- Te es 
Affice i ofr Hy R. Crawford : : : 
Rulins 37 Plaintiffs Moticn for Preliminery InJ 
Copies rails? to counsel, (injunction modified) 


' 


se of Marjori + of HUD 


Carabetta Eenterprised.tr 


derel Def, ! 
Pltf. Motion for 4 Prel, Injunc 


E 
1 Memorandum of Law in Support of 
e! 


- 


unetion, Blumenfeld, J 1 12-1 


Motion +9 Dissolve Preliminzry Injunction 
Memorarnzua Prief in support of motion to disso 
Affidesi* of Carle A, Hills 
Affidavit of Robert C Odle Jr. 
Afficavit of Thomas J. O'Connor : 
Motion for A Temporary Restraining Order end brief in support of motion fi 
by Plaintif?. = ; 
Plaintiffs fotionto Amend Class Certification 
Plaintiffs Brief to Amend Class Certification 
Stipuletion Re: reserve funds, 
oppi, TO SHOW CAUSE, Rlumenfeld, J. m 3-2. (Rearing on 3/29/76 Copy railes 
Atty Wilneln by certified mail and ” mailed to counsel of record, 
Motion for Preliminary Ti junction. 
Motion for Extension of Tine filed by Pitt. (Re: one wk after trans, of de 
“to respond to deft, motion to cissolve pre. injunction 
lotice of Deposition sled ty Pitt, (R, Cdle on 3/15/76) 
Notice of Deposition filed by Pltf, (C, Hills, on 3/15/76) 


Affidavit of Fred W. Pfaender. 
Certification of servéce of Stipulation & order mailed to counsel, 
def. Hills by cert. mail 


Marshal's return showing service on 


(return in H75-303 file). 
Notice of Filing unsigned copy of affidavit of C. Hille Fr 
Motion to Quash Subpoena and for Protective Order filed by def.C. fillls. 

Federal Deft. Memorandum Erief in Support of Motion to Quash and tor 


Protective Order, 
Plaintiff's Memorandum Brief 


Motion to Quash. 


Affidavit of Carla A. Hills. ; 
f Corla Hills. 


Notice filed by deft. Re: postponement of depostion © 
Motions for Prelit: 


Memorandum Irie f of Federel teft, in Oppostion to Pltr, M 


Injunction and Amended Class Certification 
Attidawtt of Fred W, Pfownder 


ye preliminary 4njunction, 


in Opposition to Federal Defenda: 
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walter, Claudia, Et Al Carla tills, Et Al race 2 or 2 


PROCECDINGS 


Memorandum of Law in Support of Plaintif{s' Motion for a Preli 
Injunction, 

Motion for Leave to File Substitute Amended Complaint, 

Substitute Amended Complaint filed, 

HEARING on Pltf, motion for prelimimry injunction and defts, motion‘ to di 
lnss action, Dec, Reserved on both motions Motion to file amended compleint 
granted, Sub, Amended Complaint filed, w/out objection, 

Certification of Motion for Leave to File Substitute Amended 
Complaint. 

Notice of Depositions filed by Pltfs. (4-26-76 & 4-27-76 at 1 

Court Reporter's notes of Proceedings held on Nov. 12, 1975, 
in Hartford. (Collard, R.) 

Stipulation re: monies currently held or to be deposited in 
“reserve fund", 

Judge's endorsement re: Motion to Consolidate for Purposes of 
Docket Noc; H-75-303, H-75-345 and H-75-346 with H-76-160 - "G 
Blumenfeld, J. m4-22-76. Copies to counsel. (Filed in H-76- 

Motion to Withdraw Affidavit. of Robert C. Odle Jr, 

Affidevit of Fred W, Pfeender, 

Court Reporter's notes of Proceedings held on March 29, 1976, 
filed in Hfd. (Collard, R.) 

ORDER, Blumenfeld, J, m 4-26-76, Re: subd. 
counsel, ; 
Transcript of hearing held on 3/29/76, Collerd,R, 
Plaintiffs’ Motian for Production of Documents. 
Plaintiffs’ Interrogatories to a Party Defendant. 


affidavit of F. Pfaender,Copir 


Ruling on Plaintiffs Motion To Amend Class Certification filed. Plumenf< 
m 5-27-76, Copies to counsel (Pltf, cluss persons who reside or will in: 
future, Neft, class owners of projects and HUD to make payments -private d¢ 
reimburse tenants) 
Motion to Consolidate for Purposes of Trial filed by Def. 
(N- 76-109, H-75-346, H-75-345, H-75-303 and H-76-160) 
femorandum of Law in Opposition to Fed,Deft, Motion to Dissolve Prelimin 
Injunction, : 
Motion to Consolidate Cranted,Blumenfeld, J m N.H.) 
Motion to Vacate Order and Dissolve Preliminary Injunction, « 
a Stay Pending Appeal, or for an Extension of Time for Complii 
filed by Defs. 


Memorandum in Support of Motion to Vacate Order and Dissolve 
Injunction, or for Stay Pending Appeal, or for Extension of T 
for Compliance filed by defs. 

Notice of Affidavit of Jemes Tahash, 

Affidavit of Jomes Tehash, 

Notice of Affidavit of Bernard M. Cameron. 

Affidavit of Bernard M. Cameron. 

Motion for Clrrification of Ruling on Pltfs'. Motion for a 


Preliminary Injunction. . 
Crinutlatrian evrendineg time far Campliance of Court's Order 


ewe an ie namatinainacc auth Cena sean aati Bt ARS et 8A 9 me 8 te 


civil DOCKET CONTINUATION SHEET 
DEFENDANT 


oocwet no. '!-75- 


o, Et Al WILLS, Cerla, Et Al pace _._ or _3 


PROCEKEDINGS 


Order denying Government's motion to vecate the order of 5-27-) 
and motion for 2 stry of orders pending appeal. Blumenfeld, J. 
6-28-76. Copies mailed to counsel. 
Plaintiffs' Response to Federal Defendant's Motion to Vacate Or: 
and Dissolve Injunction or for a Stay Pending Appeal or for an” 
Extension of Time. 


Affidavit of John A. Dziamba. 


Stipulation, filed, re subsidy payment. 
Stipulation, filed, re monies in reserve fund. 


HPARING on motion to vacate, denied. Motion to Stay Pendinr Apvenl, denied 


Motion for extension of time to comply, Stipulation to until TIQLITG, at: 
of James J, Tahash, filed, 


Memorandum of Law in Support of Pltfs.' Motion for Clarificat 
of Ruling on Pltfs.' Motion for a Preliminary Injunction. 


Court Reporter's notes of Proceedings held on June 28, 1975, 
filed in Hfd. (Collard,R.) 


lotice of Appeal filed oy def. Copies of notice mailed to counsel of rec 
ttested copy of notice end docket entrics mailed to U,S, Coutts of Appeals ar. 


tie 


Haven, Civil Management Plan end Forms C & D mailed to US Atty, 


= 


4 Truo Copy 
ATTEST 


SILVESTER A. MARXOVSRI 
Cierx, Ue S. District Court 
By1 : coe Vric 3 ie 
‘ Doputy Clerk me 


. ° e ‘ 
’ DOCKET FILING DATE H OLMAND JUNG Juny 
MIsTIOFFICE] wy UMBC JNO. DAY YEAH 4 : 2 oTuen | aunnin 


och 
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205/2 15 346 | 10;29| 75 | 2 


THEE - Peer 
vies , Sis. Va Se 


QEFLNDANTS 


LITILE, Janette, individually | WITLS, Carla, individually or 
and on behalf of all others similarly her official capacity as fecr 
situated of the U.S, Dept, of Housine 
“° Urban Development; RICHARD i 
{ndividually and in his car 
as part-owner of Fast llartfo: 
Estates; OAK MANACR S22 Co., 

eS Cro a Connecticut Corporation; 
i BROWN, individueliy and int 
wias- Se : ! capacity as part-owner of ¢ 

‘ Hartford Estates; 

343 


Yn - 160 


CAUSE 
Seeks déclaratory and injunctive relief to compel rescission of the def.'s approva: 


rent increases, Alleges denied their rights under the Mational end Cosmunity Act oF 
by the def, failure to provice the t22, private defendant operating subsidy as req: 
12 use §1715 z-1(f)(3) and (g) 
i ON ee . ag 


ATTORNEYS 


Joan Pilver tel, 566-6360 . Marjorie Wilhelm Asst. US A’ 

Raymond Norko 141 Church St. (US Dept of 

525 Main St, : P New Heven,Conn, 

HertGord, Conn, 06103 ; 
‘ James MI. Shulman (R, Prown.! 

Ribicoff & Kotkin (& Cak lM: 

199 Main St. 

Hertford,CT 06103 S27°O7 
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PROCLEINGS : ; as 
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Comploint, and =ctse= to proceed in forman pnuperis filed, 
Plus 

m+ Motion for prelimieaery injunction and application for T.R,0 eed, Fe ei 
|dcsued and tonether v.c.z seme end attested copy of motion handed ¢ ag 
on oll & defs. nded to USM for ser. 

Temporary Resire.7Unr Order, Blumenfeld, J. m 10 31-75 

’ ° - Copi An - 

Sturdevant to deliver <= 7sonally to Atty Pilver and Work», ‘eublas Kiliel © i 
ified mail to Atty Vi.-*2= and picked up in office by Atty Shulron, Jy 

“Appearance of Janet H, Shulman entered for def, Richerd & Louts Brown and 
Manogement Co, 


mon 


HEARTG on 
to Pitt, motion. for =-*: ” nary in juneti onfiled, Stip aation of Reins end def 
filed, Proposed Procaccive Order, (Io attachments) Plaintiffs Brief in rion 
motion for prel, Ix pie po Ui One Pltf, witness sworn and testiticd, : 
Motion to Consc. wate for Purposes of Trial, (75-345 & H75-303) filed by ; 
Marshal's returst cuswing service, 


ea 


Endorsed on #5 ~~ consolidate, "motion granted, Blumenfeld, oie 

Affidavit of Ales J. KLinan : J mii /22 /cors 

Affidavit of = =. <zewford . 

- Ruling on Platcti? “£5 Motion for. Preliminary Injuction, Blunent eld J = lz 
Copies mailed to coun1-. (injunction modified) 


Motion for Pre¢::ccton of Documents filed by Pltf, 

Interrogatories ~2 # Party Defendant, 

Motion to Dics7.7* Preliminary Injunction filed by deft, 

Memorandum Brie? <= support of motion to dissolve preliminery injunctio: 


Affidavit of G+r-2 A, Hills 
Affidevit of © C, Odle Jr 
Affidavit of T:.77%=5 J, O'Connor 
Motion for a t<=vorary Restraining Order and brief in suzport of motion 
by plaintiff. 
Plaintiffs 'o%+72 to Amend Class Certification, 
Plaintiffs Menorssdum to Amend Class Certification 
Stioulation Re: reterve funds, : 
ORDER TO SHOW C#scZ, Blumenfeld, J, Copies mailed to cocase) : 
3/29/16) = 3-2-76 P casel, (Hearin: 
a ph Ps i eiges Injuention 
lotion for Extenzion of Time filed b ne 
to respond to deft, m*ion to dissolve atalino llama hi snicna gs 
Notice of Deponition filed by Pltf, (R. Odie on 3/15/7=° 
Notice of Deponition filed by Pltf, (C, Hilts on 3/15/72; 
Affidavit of Fred W. Pfaender. vee 
Certification of cervice of Stipulation and Order to ccmse), 
Marshal's return showing service on def, Bills by ce=>t. mail (re 
in H75-303 file). 
Notice of Filin uneiirned copy of affidavit of Carla Hills, 
Motion to Quash Sulijoena and for Protective Order filed tir def. C, Hills 
Federal Def. Memorandum Brief in Support of Motion to Quash and for Prote 
er, 
Plaintiffs Memorandum Brief in Opposition tw Federal Defendant's 


Mation ta Oraels 


civit pocKctt CONTINUATION SHEET 


PLAINTIFF CEFENUANT 


pocket no, _1175- 


HILLS, Carla, Et Al PAGE _2__ oF 


LITTLE, Janette, Et Al 


PROCEEDINGS 


37 Memorandum of Law in Support of Plaintiffs' Motion for a 
Preliminary Injunction. 

HEARING on Pltf, motion for preliminary injunction and defts, motion to ¢ 
class action, Dec, Peserved on both motions, Motion to file amended complai 
grented, Sub, Amended complaint filed w/out objection, 

38 | Notice of Depositions filed by Pltfs. (4-26-76 & 4-27-76 at ir 
Court Reporter's notrs of Proceedings held on Nov. 12, 1975, ¢£ 


in Hartford. (Collarc, R.) held 
39 | Stipulation re: monies currently/or to be deposited in "reser: 
fund." 


Judge's endorsement re: Motion to Consolidate for Purposes of 
Docket Nos. H-75-303, H-75-345 and H-75-346 with H-76-160 - "c 
Blumenfeld, J. m4-22-76. Copies to counsel. (Filed in H-76-16¢ 

Lo Motion to Withdrew Affidavit of Robert C, Odle Jr. 

hi, Affidavit of Fred W, Pfaoender,. 

Court Reporter's notes of Proceedings held on March 29, 1976 

filed in Hfd. (Collard, R.) 

42 ORDER, Blumenfeld J. m 4.26-76, Re: Sub, of affidavit of F, Pfaender, C: 
to counsel, PPA ie 

| Transcript of hearine héld on 3/29/76 

43 Ruling on Plaintiffs Motion to Amend Class Certification filed. Blumenf: 

m 3/27/76, Copies to counsel, (Pltf, class personw who reside or will in ¢ 
Deft, class owners of projects and HUD to make payments private deft to rei: 
tenants) 

44 Motion to Consolidate for Purposes of Trial filed by Def. 
(N-76-109, H-75-346, H-75-345, H-75-303, H-76-160) 
z Motion to Conshdlidate GRAITTED, Blumenfeld, J, Copies to counsel,m N,# 
45 Memorandum of Law in Opposition to Fed, Deft, Motion to Dissolve Prelint 


Injunction 
46 ANSWER OF THE Deft, Louis Brown aka Fast Hartford Estates to Pltf, Inte: 


47 Response to Pltf, Motion for Productionof [ecuments, filed by def, Lout: 

48 Motion to Vacate Order and Dissolve Preliminary Injunction, 
a Stay Pending Appeal, or for an Extension of Time for Complia: 
filed by Defs. 

49 Memorandum in Support of Motion to Vacate Order and Dissolve 
Injunction, or for Stay Pending Appeal, or for Extension of Ti: 
for Compliance filed by Defs. : 


50 Notice of Affidavit of James Tahesh, 
51 Affidavit of James Teahash, ; 


bs Notice of Affidavit filed by Fed. Defs. of Bernard M. Camero: 
53 Affidavit of Bernard M. Cameron, 
54 Motion for Clarification of Ruling oa Pltfs'. Motion for a 


Preliminary Injunction. 
55 Stipulation extending time far Camnlianee af Caurt!« Order 


paces 7 CONTINUATION SHEET 
- , SE ns 
rr OEFENOANT 
pyeAaeliee — 
oocKET NO, =) 
Et Al HWIUtLs. Certa, Et Al — 


pact >of _3 


—— 


LITTI.= r Jeanette, 


pate aR. 
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PROCEEDINGS 


1976 7 
6-28 Order denying Government's motion to vacate the order of 5-27-7 
end motion for a stay of orders pending appeal. Plumenfeld, J 
m6-28-76. Copies mailed to counsel. 


6-28 Plaintiffs’ Response to Federal Defendant's Motion to Ve 


fcate Or 
and Dissolve Injunction or for a Stay Pending Appeal or for an 
Extension of Time. 


Stipulation, filed re reserve fund 

Affidavit of John A. Dziama, 

Stipulation, filed re subsidy payments. 

HEARING on motion to vacore, denied, motion to stay pendine appeal, dente? 
motion for extension of time to comoly,.Stipulation extending time until 7 

Memorandum of Law in Support of Pltfs' Motion for Clarificatic 
of Ruling.on Pltfs' Motion for a Preliminary Injunction. 

Court Reporter's notes of Proceedings held on June 28, 1976, 
filed in Hfd. (Collard, R.) 

Notice of Apneal filed by def, Copies of notice and and docket entries rai 


U.S, Court of Appeals and New Haven, Civil Manacemont Plen and Forzs C%D- 
to U.S, Atty, 


* 


A free Copy 
ATTEST? 


- Deputy Clerk 
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Cite as 403 F.Sapp. 2277 (1975) 


-tention to appeal an adverse deci- 

- The State should not be required 
stopt unisex tables until and unless 
- cecision is upheld on appeal. 


se State contends that adopting uni- 
satles will threaten the financial 
ess of the retirement fund. On 
Gmited facts before the court, I do 
“think the fund is threatened.’ 


+e plaintiffs also seek counsel fees. 
VII permits the court in its ciscre- 
«o award counsel fees. Counsel fees 
ordinarily given to a prevailing 
‘iff. Robinson v. Lorillard Corp. 
2.2% 791, 804 (4th Cir. 1971), cert. 
ssed, 404 U.S. 1006, 92 S.Ct. 573, 30 
2d 655 (1971), 1007 (1972). If the 
_titfs prevail on appeal, they will be 
ted counsel fees in an amount to be 
-mined later. 


The State contends that it cannot 
-sessed counsel fees because of the 
-ath Amendment. In my view a 
- appropriate source of counsel fees 
: refund annuity benefit fund, no 
of which contains State funds and 
- which was contributed by the em- 
vs. Hall v. Cole, 412 US. 1, 93 
1943, 36 L.Ed.2d 702 (1973). 


s opinion shall constitute findings 
ct and conclusions of law under 
.Civ.P. 52(a). 


cnsel for plcintiffs shall prepare an 
sriate judgment. 


Gam 


. lisparity between monthly payments to 
4 women is about 10 per cent. If re- 
rucy benefits to women wer? raised to 


en 


Vernice DUBOSE et al. 
v. 
Carla HILLS ct al. 


Claudia WALTER et al. 
Vv. 
Carla HILLS et al. 


Janette LITTLE et al. 
v. 
Carla HILLS et al. 
Civ. Nos. H-75-303, H~75-345, 
H-75-346. 


United States District Court, 
D. Connecticut. 
Dec. 15, 1975. 


Low-income residents of federally 
subsidized housing project sought de- 
claratory and injunctive relief, compel- 
ling recission of a rent increase and im- 
plementation of the “operating subsidy” 
program established in the Housing and 
Community Development Act of 1974. 
On the low-income resident's motion for 
preliminary injunction, the District 
Court, Blumenfeld, J., held that the Sec- 
retary of Housing and Urban Develop- 
ment was required to implement the 
“operating subsidy” program; and that 
the Secretary's refusal to implement the 
program constituted an unreasonable ex- 
ercise of discretion, even if she would be 
required to use her contract authority to 
do so. 


Preliminary injunction issued. 


1. Courts 259(2) 
National Housing Act, having been 


- enacted pursuant to Congress’ commerce 


power, may be construed under com- 
merce jurisdiction. National Housing 
Act, § 1 et seq. as amended 12 U.S.C.A. 
§ 1701 et seq.; 2% U.S.C.A. § 1337. 


the level of men’s benefits, and if half the 
current recipients are women, the total refund 
annuity outlay would nicrease only 5 per cent. 


eguett 


Sa 
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2. Courts 265 

Where low-income residents of fed- 
erally subsidized housing project sought 
order compelling hearing on avency-ap- 
proved rent increases and sought to com- 
pe! Secretary of Housing and Urban De- 
velopment to pay certain rent subsidies 
authorized by statute, court had manda- 
mus jurisdiction. 28 U.S.C.A. § 1361. 


3. United States 53(9) 

Secretary of Housing and Urban 
Development was required to implement 
“operating subsidy” program, estab- 
lished by Housing and Community De- 
velopment Act of 1974, which aided 
low-income residents of federally subsi- 
dized housing projects in paying sharply 
increased operating costs, since in enact- 
ing that program, Congress set up an 
automatic funding arrangement. Na- 
tional Housing Act, §§ 236, 236(f), (f) 
(3), (g) as amended 12 U.S.C.A. §§ 
1715z-1, 1715z-1(f), (£)(3), (g). 


4. United States €53(9) 

Secretary of Hous'ng and Urban De- 
velopment has discre<ion over how to al- 
locate hex contrat authority among vari- 
ous federal programs providing assist- 
ance to housing. 


5. United States <=53(9) 

Secretary of Housing and Urban 
Development’s refusal to implement “‘op- 
erating subsidy” program established by 
Housing and Community Development 
Act of 1974 to aid low-income residents 
of federally subsidized housing projects 
in paying sharply increased operating 
costs was unreasonable exercise of her 
discretion, even if she would be required 
to use her contract authority to impie- 
ment the program. National Housing 
Act, §§ 236, 236(f), (f£)(3), (g) as 


amended 12 U.S.C.A. §§ 1715z-1, 17152-~ 


1(f), (£)(3), (g). - 


6. Injunction 147 

To warrant issuance of preliminary 
injunctive relief, party seeking injune- 
tion must combine clear showing of 
probable success on merits with possibil- 
ity of irreparable injury, or else raise 


SUPPLEMENT 


substantia! questions involving merits, 
while demonstrating that balance of 
hardships tips sharply in his or her fa- 
vor. 

7. Injunction 136(2), 137(4) 

Secretary of Housing and Urban 
Development would be preliminarily 
Joined to implement “operating subsidy 
Program established by Housing and 
Community Development Act of 1974 to 
assist low-income residents of federaliy 
subsidized housing projects in paying 
sharply increased operating costs, in 
light of fact that low-income residents 
suing Secretary to implement said pro- 
gram would probably succeed on merits 
and fact that rent increases imposed on 
low-income residents were Primarily re- 
sult of operating costs increases. Na- 
tional Housing Act, §§ 236, 236(f), 
(£)(3), (g) as amended 12 U.S.C.A. $$ 
17152z-1, 1715z-1(f£), (£)(3), (g). 


a 


Dennis J. O’Brien, Norman K. Janes, 
Willimantic, Conn., for Dubose and oth- 
ers. . 


John A, Dziamba, Willimantic, Conn., 
James C. Sturdevant, Rockville, Conn., 
for Walter and others. 

Joan Pilver, Hartford, Conn., Raymond 
Norko, Danielson, Conn., for Little and 
others. - = 

Peter Dorsey, U. S. Atty., Marjorie A. 
Wilhelm, Asst. U. S. Atty., New. Haven. 
Conn., Paul Michael, Civ. Div., Dept. of 
Justice, Washington, D. C., Rolland J. 
Castleman, Manchester, Conn., Guy D> 
Frances, Meriden, Conn., James H. Shul- 
man, Hartford, Conn., for Hills and oth- 
ers. 


RULING OF PLAINTIFFS’ MOTION 
* .FOR PRELIMINARY IN- 
: JUNCTION 


BLUMENFELD, District Judge. 


The plaintiffs in this action are ! 
income residents of 2 federally 5 
dized housing project, Windkam He 
Apartments, in Windham, Connecticut. 
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at the suggestion of the court. For pur- 


a general partnership. Simon Konover is a 
general partner in both partnerships. <All 
three are named defendants. 


3. 12 U.S.C. § 1701 et seq. (1970). 
4. Pub. 93-2593, §8 Stat. 633 (1974). 


S. 24 C.F.R. 3§ 226.1 et seq.; §§ 401.1 et scq.; 
and $§ 425.1 et seq. . 


6 The Department of Housing and Urian De- 
velopment (HUD) approved a $20 per unit 
tent increase during the summer of 1975, to 
take effect October 1, 1975. 


7. The Housing and Community Development 
Act of 1974, Pub.L, 93-383, Ss Stat. 635, 
added a new subsidy program to Section 236, 
providing for the payment of operating sub- 
sidies to certain housing projects assisted 
under Section 236 12 U.S.C. § 1715z-1. 
(Supp. IV, 1974). Section 212 of the ..ct 
cuntainad the new program, which now may 
te found at 12 U.S.C. §§ 17152-1(f) (3) and 
(z). (Supp. LY, 1974). 

8. Welter vr. Mills, Civil No. H-75-315 und 
Little v. Hills, Civil No. H-T5-016. These 
cases invelve different housing projects, with 
different plaintiffs private defendants. Al- 
though some of the issues are also different, 
the primary claim in each of these cases is 
the saine us the federal statutory cluim at is- 
sue he’s, 


tion 236.'3 Since jurisdiction is proper- 


speudiug more than 20% of their adjusted 
family income towards rent.” 


10. They have reserved their right to challenge 
the rent increases at the trial on the merits. 
But sce Herlib v. Lynn, 511 F.2d 51 (7th Cir. 
1975): Langerin v. Chenango Court Inc., 447 

24 296 (2d Cir. 1971); and Hahn r. Gott- 
lied, +30 F.2d 1243 (1st Cir. 1970). 

1. Daris v. Romnen, 490 F.2d 1560, 1265-66 
(3 Cir. 1974): Bloodworth rv. Orford Village 
Townhouses, Inc, 377 F.Supp, TOO, T1415 
(N.D.G3.1974). Mandina rv. Lynn, 337 F. 
Supp. 269, 276 (W.D.Moe.1973). Cf. Win- 
ningham wv. United States Department of 
Housing & Urban Development, i2 F.2d 617, 
621-23 (Sth Cir. 1975). But cf. the perfunc- 
tory rejection of a similar claim that the 
United States Housing Act of 1937, 42 0.8 
§ 1401 ef seq. could be construed nader the 
commerce jurisdiction in Petreru Hill Com- 
munity Action Committee vr. Housing Au- 
thority of the City and County of San Fran- 
cisco, 410 F.2d 974, OTS-79 (Oth Cir. 1969). 


12, 447 Bezd 296, S00 (2d Cir, 1971). 


12. See Kahane v. Carlson, 527 P2d 492 (2d 
Cir, WTS) (Friendly, J. concurring) for a 
brief diseussion of the mature of mandamus 
jurisdiction, aud its rel 
federal question jurisd 


ivuship te the geaeral 
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' 
DUROSE y. HILLS 1279 i 
Cite us 405 F.Supp. 1877 (1975) i 
They complain that the federal! and poses of these motions, the plaintiffs i 
private? defendants have denied them, have decided aot to proceed avith their { 
and others similarly situated, rights pro- due process claims.!® i 
tected by the fifth amendment, as well I. i 
as rights created by the National Hous- {1,2] Jurisdiction is conferred by 28 } 
ing Act3 as it was armended by the U.S.C. § 1337. Several courts have held i 
Housing end Community Development that the National Housing Act, having : 
Act of 1974, and regulations issued pur- been enacted pursuant to Congress’ com- H 
suant to that Act.5 They seek declarato- merce power, may be construed under ‘ 
ry and injunctive relief, compelling re- the commerce jurisdiction"! I adopt ‘ 
cission of a rent increase® and imple- their reasoning. Mandamus jurisdiction ; 
mentation of a presently dormant feder- js also present, under 23 U.S.C. § 1361. 
@ al subsidy program.? Two similar suits Here, just as in Langevin v. Chenango 
‘ were filed subsequent to the initiation Court, Inc.,!? the plaintiffs seek an or- : 
of this action. Temporary restraining der compelling a hearing on the agency- ‘ 
orders have been issued in all three caS- approved rent increases. Moreover, the 
es requiring that HUD pay a portion of plaintiffs seek to compel the Secretary ae : 
the rent increases. These motions for to perform a duty she allegedly owes ie 
preliminary injunctive relief have been them—the payment of the subsidies au- ia 
consolidated by agreement of the partics thorized by the 1974 amendments to Sec- i 


1. The Secretary of Housing and Urban De- 9. HUD is paying. as require’, “that portion ; i 

velopment, Carla Hills, is sued individually of the approved rent increase ch is directly | i ; 

and in her officiul capacity. attributable to an increase in taxes and i \ i 

g 2. The owner of the housing project, Windham utilities paid by the private defendant” in all 1 : 
& § . . i ans, «, { t 

Heights Associates, is a limited partnership. three cases. These payments are “for the os i 

The managing agent, Avthony Associates, is account of those tenants who are currently ae { 


i) ee 
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ly founded upon Sections 1337 and 1361, 
I need not go through the calculations 
required to determine whether the hous- 
ing subsidies sought by each of the 
plaintiffs here reaches the $10,000 juris- 
dictional amount required by 28 U.S.C. § 
1831.14 Nor need I discuss the availabil- 
ity of judicial review under 5 U.S.C. § 
701 et seq. Declaratory and injunctive 
relief may be ordered pursuant to 28 U. 
S.C. §§ 2201 and 2202. These low-in- 
come tenants have standing to maintain 
this lawsuit, since they are clearly with- 
in the zone of interests created by Sec- 
tion 236 of the National Housing Act, 
and the threatened rent increases com- 
bined with the denial of the subsidy 
would harm them financially. As the 
requirements of Rule 23 are met here, 
class action treatment is appropriate in 
all three cases. The plaintiff classes 
certified consist of those family units 
now residing, or who may at some fu- 


federal officers. Winningham cv. United 
States Department of Housing & Urban De- 
velopment, 512 F.2d 617. 620-21 (Sth Cir. 
1975) is not contrary. There the plaintiff 
sought mandamus to compel the defendants to 
“ignore their statutory mandate” in favor of 
her asserted constitutional right. Here, by 
contrast, the plaintiffs merely seek to enforce 
an alleged statutory duty, under Section 236. 


14. See Winningham v. Tnited States Depart- 
ment of Housing € Urban Derelopment, 312 
F.2d 617, 620 n.6 (5th Cir. 1975); Joy v. 
Deniels, 479 F.2d 1236, 1239 n.6 (4th Cir. 
1973) ; Bloodicorth v. Orford Village Towen- 
houses, Inc., 377 F.Supp. 709, 714 (N.D.Ga. 
1974) ; Anderson v. Denny, 363 F.Supp. 1234, 
1259 (W.D.Va.1973). 


15. The plaintiffs in Little also challerge the 
method by which HUD has caleuinted the 
operating subsidy, alleging that more resi- 
dents of East Hartford Estates should be 
covered and that higher payments should be 
tinde. They base this claim on the special 
provisions for separate metering of utilities 
in (f)(1)(i) and (ii), and (f)(3) of Section 
236, Because ihis claim has not been briefed 
or argued by either party, I do not decide it 
today. The plaintiffs may, of cuurse, raise it 
at the hearing on the merits. 


16. Now found at 12 U.S.C. § 1715z-1 (Supp. 
IV, 1974). 
17. Section 212 of the Act recast and amended, 


among other provisions, subsections (f) and 
(g) of Section + The “operating subsidy” 


ture time reside, at one of the three Sec- 
tion 236 housing projects involved jn 
this lawsuit who pay or will Pay more 
than 30% of their “adjusted family in- 
come” for rent as of the effective dates 
of the rent increases challenged here.15 


Il. 


As the plaintiffs have decided not ty 
pursue their constitutional claims at this 
time, the only issue before me involves 
the proper interpretation of Section 236 
of the National Housing Act.® That 
section establishes a rental housing pro- 
gram, providing morigage insurance and 
interest reduction payments on behalf of 
project owners who construct or rehabil- 
itate housing “designed for occupancy by 
lower income families.” Section 236 
was amended in 1974, by the addition of 
a new “operating subsidy” program, the 
provisions of which are set forth in the 
margin,!? as part of the Housing and 


Program at issue here is contsined in subsec- 
tions (f)(3) and (g), and provides that: 
“(3) For each project there shall be es- 
tablished an initial operating expense level, 
which shall be the sum of the cost of utilities 
and local property taxes payable by the 
project owner at the time the Secretary 
determines the property to be fully occupied. 
taking into account anticipated and cus- 
tomary vacancy rates. At any time subse- 
quent to the establishment of an initial op 
erating expense level, the Secretary is av- 
thorized to make, and contract to make, 
additional assistance payments to the project 
owner in an amount up to the amount by 
which the sum of the cost of utilities ant 
locul property taxes oxceeds the initial op- 
erating expense level, but rot to exceed the 
amount reyuired to maintain the basic 
> rentals of any units at levels not in excess 
of 30 per centum,’or such lower per centum 
not less than. 25 per centum uy shall reflect 
the reduction permitted in clause (ii) of the 
last sentence of puragruph (1), of the in- 
come of tenant» oceupying snch wnits. ~ Any 
contract to make additional assistance. pay- 
ments may be amended periogicully to pro: 
_ vide for appropriuce adjustments in the 
amount of the assistance payments; Addi- 
tional assistance payments shall bo mide 
Pursuant to. this paragraph only if the 
Secretary finds that the increase in the 
cost of utilities or local property taxes, fs 
reuxonable anil ix comparable to cost. in- 
crenses affecting other rental: projects in 
the community. 


Community Develo 
year. This prograr 
sponse to problems 
of Section 236, due 
the sharp increase 
which had taken p) 
236 projects. The 
the Senate Report a 
sion of the Act is 
margin.'* The ciea 
gram, as outlined i 
port, was to insulat 
ants from the bure 
increases. 
However, no assis 
been made under thi 


“(g) The project 
by the Secretary, 2c 
periodically pay to 
charzes collected i 
rental charges. So 
be credited to a res 
the Secretary to ma 
payments as provide 
subsection (f) of th 
period that the Sex 
the belance in the + 
to imect the estinat 
payments, such ex 
credited to the appr 
subsection (i) of th 
available until the 
year for the purpo: 
payments with res 
Projects receiving uw: 
tion. For the pur 
and paragraph (2) 
section, the initial 
for any project as: 
entered into prior t: 
be exstublished by 
than 180 days after 
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Community Development Act of that 
year. This program was adopted in re- 
sponse to problems in the administration 
of Section 236, due in large measure to 
the sharp increases in operating costs 
which had taken place at many Section 
236 projects. The relevant portion of 
the Senate Report accompanying its ver- 
sion of the Act is also set forth in the 
margin.’® The clear import of the pro- 
gram, as outlined in the Committee Re- 
port, was to insulate the low-income ten- 
ants from the burden of operating cost 
increases. 


However, no assistance payments have 
been made under this program. Instead, 


“(g) The project owner shall, as required 
by the Secretary, accumulate, safeguard, and 
periodically pay to the Secretary all rental 
charges collected in excess of the basic 
rental charges. Such excess charges shall 
be credited to a reserve fund to be used by 
the Secretary to make additional ussistance 
payments us provided in paragraph (3) of 
subsection (€) of this section. During any 
period that the Secretary determines that 
the balance in the reserve fund is adequate 
to meet the estimated utlditional assistance 
payments, such excess charges shall be 
credited to the appropriation authorized by 
subsection (i) of this section and shall be 
available until the end of the next fiscal 
year for the purpose of making assistance 
Payments with respect to rental housing 
projects receiving assistance under this sec- 
tion. For the purpose of this subsection 
and paragraph (3) of subsection (f) of this 
section, the ijuitial operating expense level 
for any project assisted under a contract 
entered into prior to August 22, 1974, shall 
be established by the Secretary not later 
than 180 days after August 22, 197-4." 


18. “The Committee was concerned with the 
problem experiencal by projects where costs 
rise nbove those initially projected. Under 
the present progrum, there is no way of 
adjusting the subsidy to meet such costs, 
with the result that the burden falls upon 
lower incoine tenants, who may thus be re- 
quired to pay fur more than 25 percent of 
their incomes for their apartments. While 
anxious to deal with this problem, however, 
the Committee also of course desired to de 
velop a provision which would focus upon 
the real problem cases and could be tightly 
udministered and would not simply reward 
poor manntement. 

“Accorlingly, the bill provides that for 
each project there would be established an 
initial operating expense level equal to the 
405 F.Sugp.—8a 
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(1975) 

the Secretary of Housing and Urban De- 
velopment, claiming that she possesses 
“full discretion to determine whether 
the program should be implemented,” 
has decided not to fund or implement 
the program in any way.'® The plain- 
tiffs contend that this decision contra- 
venes the mandate of Congress, and con- 
stitutes an unlawful “impoundment” of 


funds by the Secretary.2® They argue, 


first, that she possesses no such “‘abso- 
lute” discretion regarding the implemen- 
tation of the “operating subsidy” pro- 
gram and, second, that she has abused 
whatever discretion she may possess. 


sum of the cost of utilities, maintenance,* 
and local property taxes, taking into account 
anticipated and customary vacancy rxtes. 
Oo the basis of this initial level, the 
Secretary would be authorized to provide 
additional assistance payments in problem 
cases where necled to offset increases in 
the costs covered. These additivnul pay- 
ments could not exceed the lesser of (A), 
the amount by which the sum of the cost of 
utilities, maintenance, and local property 
taxes exceeds the initial operating expense 
level, or (2) the amount required to insure 
that the basic rent of any unit does not ex- 
ceed 30 percent of the income of the tenant 
occupying such unit. Additional operating 
assistance payments could only be mude 
where the increase in the cost item involved 
is reasonable and comparable to cost in- 
creases affecting other rental projects in 
the community.” is, 

S.Rep. No. 603, 93d Cong., 2d Sess. (1974), 

reported at 3 U.S.Code Cong. & Admin.News, 

pp. 4303-04 (1974). - : : 


*The provision for subsidizing increases at- 
tributable to maintenance wns deleted from 
the bill before its enactment into law. 


19. The Secretary lias the authority, under 
subsection (h) of Section 226, “to make sach 
rules and regulations, to enter iuto such agree- 
ments, and to adopt such procedures as are 
deemed necessary or desirable to implement 
the Section 230 -prozram.’ Nano of this au- 

thority tins been exercised with respect to the 

operating subsidy” provisions, 


20. Neither they nor the NSeeretary contend 


that the provisions of the Congressionnl 
Budget and Impoundinent Control Act of 
197-4, Pub.L. O544. Sy Siat. 297, 31 USC. 
§$ 1401 ct seq. (Supp. 1V, 1974) apply to 
this ease.” The President has not included 
the moneys in the reserve fund established by 
subsectivn (g) among the deferrals of budget 


* 
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The issues in this case are quite simi- 
lar to those addressed by the Court of 
Appeals for the District of Columbia 
Circuit in Commoniealth of Pennsylran- 
ia v. Lynn.** Here, as there, the Secre- 
tary’s claim uf discretion not to imple- 
ment the Section 236 program does not 
rest on a claim of executive power not to 
spend appropriated funds or.use released 
contract authority for fiscal or other 
policy reasons “totally collateral” to the 
purpase of the Section 236 housing 
program.** Rather, the Secretary has 
refused to act on the basis of policy de- 
cisions she claims will better effectuate 
the underlying goals of the National 
Housing Act and, indeed, Section 226 it- 
self. In Lyna the court held that the 
Secretary possessed a narrow discretion 
to terminate or suspend the entire Sec- 
tion 236 program,*? and that the tempo- 
rary suspension there at issue constitut- 
ed a reasonable exercise of that 
discretion.24 Here the question concerns 
the Secretary’s decision not to imple- 
ment certain newly enacted subsidy pro- 
visions of that same Section 236 pro- 


autherity required to be reported to Congress 
by thar Act. Nor has the Comptroller-Gener- 
al. The Congressional debates are unclear as 
to whether the Secretary’s contract authority 
which was relersed prior to the passage of 
the Eepoundment Control Act is governed by 
its previsions, The Senate spousor, Senator 
Spartmanu, stated his belief that the funds 
already impounded would be subject to that 
Act, im response to a question from Senator 
Hunvphrey. 120 Cong.Rec. $14,806 (daily 
ed. Amg. 13, 1974). In the House of Repre- 
Sentarives, however, Representative Lrown 
of Michigan indicated that it was his under- 
standing .that that Act would not apply te 
previeusly appropriated funds, 120 Cong.Ree. 
HS#E3 (daily ed. Aug. 15, 1974). The Senate 
verstou of the Housing und Community De- 
velopment Act had contained a provision, 
Sectiem 821, purporting to require the Presi- 
dent and the Secretary to fully fund the pro- 
grams under the Act. This provision was 
deleted from the Housing and Cominunity De- 
velopment Act prior to its adoption, perhaps 
hecnuse of the intervening passage of the 
Impowuadment Control Act. The TI:mpound- 
ment Control Act was adopted with a dix 
cluimer provision, Section 1001 of Pub.L. 
93-342. That clause stated that: 
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gram. At issue is the extent of her dis 
cretion. and the propriety of its exer 


tit. 


{3] I turn first to the question of 
whether the Secretary possessed any dis- 
cretion not to implement the “operating 
subsidy” program. The answer must be 
found by probing the intent of Congress 
in enacting the program.2> The Secre- 
tary cites the language of the Act, its 
legislative history, and the subsequent 
funding actions of the Congress in sup- 
port of her claim that the Congress nev- 
er intended to compel her to implement 
this program. Her initial argument is 
that all three of these are couched in 
precatory rather than mandatory lan- 
guage; from this she concludes that the 
“operating subsidy” program was but 

. one of several options open to her for 
use in implementing the overall objec- 
tives of the National Housing Act. Her 
second argument, based exclusively on 
the provisions for funding the program, 
is that she possesses discretion concern- 


“Nothing contained in this Act F 
shall be construed as + « (4) super- 
seding any provision of law which requires 
the obligation of budget authority or the 
making of outlays thereunder,” 
Because I construe § 1715z-1(g) as requiring 
the Secretary to spend the moneys in the 
reserve fund, sce Part III LB, infra, at 12S4- 
1288, this disclaimer clause-indicates that the 
Impoundment Control Act is inapplicable 
here. = 


21. 163 U.S.App.D.C. 288, 501 F.2d Ss 
- (1974). Two district courts have decided 
practically identical cases and reached the 
“sume result as do I. Merrison v. ills, Civil 
No, 75-938 (W.D.Pa. Oct. 1, 1975); Hoss ce. 
Community Services> Ino, 396 F.Supp. 278 


22. See Commonicealth of Pénnaylrania vt.” 
Lyan, 163-U.S.App.D.C. 258, 501 F.2d S45. 
S52 (1974) und cases cited therein. ~ 

*23. 3501 F.2d at 361. rae ‘i 


24. 501 F.2d at S65, $67. 

25. 50k F.2d nt S52, citing Minor vr. Mechanics” 
Bonk, 26.1.8. (1 Bet.) 46, 64, 7 L.Ed. 47 
(182s). 
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ing how to allocate the contract authori- 
ty Congress has released to her among 
the various federal housing programs 
for which that authority may be used, 
and hence is empowered to choose not to 
expend that authority on any particular 
program. 


A. The Language 


The Secretary begins her mandatory/ 
precatory distinction by contrasting the 
language in two subsections of Section 
236, (f£)(2) and (3). The first of these 
established the “deep subsidy” program, 
and provides that ‘the Secretary shall 
make, and contract to make, additional 
assistance payments foe. aes 
program has been implemented by the 
Secretary.*6 The “operating subsidy” 
program at issue in this case was estab- 
lished by (f)(3), which provides that 
“the Secretary is authorized to make, 
and contract to make, additional assist- 
ance payments . .. ..” Both subsi- 
dies were added by the 1974 amend- 
ments to Section 236.27 Focusing upon 
the use of “authorized” in (f)(3), the 
Secretary claims that Congress never in- 
tended to compel her to ‘make, and con- 
tract to make” the payments permitted 
by that subsection. 


26. Brief of Defendant Carla Hills at 10. 


27, Section 212 of Pub.L. 93-353, SS Stat. 683 
(074). 


‘ 


28. S.Rep. No. 603, 93d Cong., 2d Sess. (1974). 


29. S.Rep. No. 1255, 93d Cong., 2d Sess. S 
(1974). 


30. Pub.L. 92-54,-S8 Stat. 1771 (1974). 


3t. See, ¢. 9., Piatt rv. Tallman, 350 U.S. 1, 
16, 85 S.Ct. 792, 13 T.Fd.2d 616 (1965). 


2. The Secretary's predecessor apparently in- 
terpreted the virtually identieal language of 
42 U.S.C. 3 1437¢ as being mandatory. That 
section directs that: f 

“the Secretary shail establish standards for 
costs of operntion awl reasonable projec- 
tious of ineoine, taking into account the 
tharacter uod location of the project and 
charavteristies of the families served, or the 
custs of providing comparable services as 
determine! in accordance with criteria or a 


~ 


She makes essentially the same argu- 
ment based on the legislative history of 
the Housing and Community Develop- 
ment Act of 1974, emphasizing the 
phrases “would be authorized” and “may 
be used” in the Report of the Senate 
Banking, Housing, and Urban Affairs 
Committee.?® Her claim is also based on 
the language of the Senate Appropria- 
tions Committce’s Report °° accompany- 
ing the Supplemental Appropriations 
Act%® which specifically “authorizes” 
the Secretary to use her available con- 
tract authority to implement the “oper- 
ating subsidy” program. 

The Secretary’s emphasis on “may” 
and “authorized” is misplaced. Despite 
the deference properly due to the inter- 
pretation given the statute by the agen- 
cy charged with its enforcement,?! I con- 
clude that the overall thrust of this stat- 
ute is not optional. In addition to those 
passages relied upon by the Secretary, 
subsection (f)(3) directs that “[flor 
each project there shall be established 
an initial operating expense level” when 
the project is fully occupied. Further- 
more, subsection (g) requires the estab- 
lishment of that level, for Section 236 
projects already under contract, “not lat- 
er than 180 days after August 22, 1974,” 
the date of enactment of the Act.3? 


formula representing the operations of a 

prototype well-managed project.” 

These operating cost levels are to be estab- 
lished so that the Secretary: 

“may make annual contnbutions to’ public 

housing agencies for the operation of low- 

income housing projects.” ° i 
These provisions were. enacted as the new 
“Section” 9" program, by Section 201(x) of 
the sam* Housing und Community Develop- 
ment Act of 1974 which established the See- 
tion 236 “operating: subsidy” 
jssue in this case, 

The language establishing these two pro- 
grums ig. quite similar, both authorizing the 
Secretary to pay operating cost subsidies to 
projects serving low-iticome tenants and man- 
dating the setting of operating cost levels. 
However, OUD has treated the two programs 
quite differently, ucting rapilly to implement 
the Section 9 program while leaving the See- 
tion 256 program dormnant. An Interim Rule 
was pudlisied in the Pederal Register of April 
16, 1975, implementing the Section 9 program 


program at” 
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Subsection (g) also directs that the 
project owner “shall” pay excess rentals 
to the Secretary, which “shall” be credit- 
ed to a reserve fund, for use in imple- 
menting the “operating subsidy” pro- 
gram established by (£)(3). Such ex- 
cess rental charges “shail” be treated as 
appropriated funds, available to make 
these additional assistance pay ments, 
during any period that the Secretary 
has determined them sufficient to imple- 
ment the program. 

Of course, “tallying the ‘shalls’ and 
‘mays’ ’’ does not always provide insight 
into Congress’ collective state of mind. 
This is particularly true where, as 
here, the statute is a mixture of manda- 
tory and precatory clauses. The Secre- 
tary asserts that she is not even re- 
quired to make a determination of the 
initial operating expense levels, despite 
the statute’s apparentiy mandatory lan- 
guage and explicit compliance deadline. 
The Secretary is wrong about that. The 
mandatory language of this clause, the 
inclusion of the compliance deadline for 
existing projects, and the adoption of 
the program in response to a specific 
need, convince me that Congress intend- 
ed that the Secretary implement this 
program, and do so quickly. I interpret 
the “authorization” language as indicat- 
ing only that the Secretary need not 
make, or contract to make, these addi- 
tional assistance payments in any set 
amounts, or for every single Section 236 


for operating cost subsidies to public housing 
ayencies retroactively to April 1, 1975, 24 
CFR. §§ S00.101 ef seq, 40 Fed.Reg. 
17003215 (1975). Yet nothing has been done 
to implement the Section 236 program for 
similar subsidies to housing projects assisted 
under Section 236 except pursuant to court 
orders. And this inaction has occurred 
despite Congress’ setting an explicit compli- 
ance deniline of 180 days for the Section 236 
program, while permitting 15 months for the 
implementation of the Section 9 program. 
Compare Section 201(b) of Pub.L. 95-253 
with subsection (g) of Section 236, establish- 
ing the effective date of the Act. 


33. Commonicealth of Pennsylvania r. Lunn, 
1G Uas.App.D.C. 288, 501 F.2d SHS, 85+ 
(WTa). 
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project.** Congress was concerned 
about this problem, but wanted to handle 
it without rewarding those projects 
where poor management was responsibie 
for the cost increases.** Accordingly, it 
adopted a program which permitted the 
Secretary to assist deserving projects 
only: hence the use of “authorized” 
rather than “shall” in the statute. Un- 
der this reading of Section 1715z-1, the 
Secretary was mandated to establish “an 
initial operating expense level” for 
three projects involved in this suit. 
temporary restraining orders issued in 
these cases directed that she do so im- 
mediately, and those levels have now 
been established.** 


B. The Funding Arrangements 


The Secretary also contends that, even 
if she must take the first steps toward 
implementing the “operating subsidy” 
program, the funding actions of Con- 
gress demonstrate that she has discre- 
tion over whether or not to fund the 
program. Of course, this is simply an- 
other way of claiming that she has com- 
plete discretion concerning whether to 
implement the program at all. Her ar- 
gument rests upon the general nature of 
her spending authority under the federal 
housing programs, the specific provi- 
sions of this statute, and the actions of 
the Congress subsequent to the passage 
of the Housing and-Community Develop- 
ment Act of 1974. 


34. The “Joint Erplanatory Statement of the 
Committee of Conference” on Pub.L. 93-58) 
Conf.Rep. No, 1279, Md Cong. 2d Sess. 
(1074), states that: 

“The conferees wisli fo point out that the 
specific amouut of such increased subsislies 
should be determined by the Secretary 
taking into account the need to encour 
reasonable evonomies iu the operation 
projects.” ; i 


35. Nee S.Rep. No. 695, quoted “at note ha 


supra. 


36. IUD determined these levels, and has been 
paying the subsidy calenluted on that basis 
on behalé of tenants at all three proj 
set forth in note 9 supra, As dis 
note 15 supra, the plaintiffs in Little chal 
lenge the culentations une, 
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The federal housing programs are 
funded through a combination of Con- 
gressional actions. First, Congress 
must authorize the appropriation of 
funds for a program; this is done by 
subsection (i) of Section 236,37 which 
provides: 

“There are authorized to be appropri- 

ated such sums as may be necessary to 

carry out the provisions of this sec- 
hon, |.) be 


Subsection (i) further provides that: 
“The aggregate amount of outstand- 
ing contracts to make such payments 
shall not exceed amounts approved in 
appropriation Acts, and payments pur- 
suant to such contracts shall not ex- 
eee 

This demonstrates the other steps in the 

normal funding process: Congress must 

release contract authority to the Secre- 
tary, and it must also appropriate funds 
to make payments under these contracts. 

These latter two steps must be done in 

Appropriations Acts, separate and dis- 

tinct from the authorizing statute. The 

Secretary notes that Congress has not 

released any new contract authority for 

use in implementing the “operating sub- 
sidy” program, nor has it appropriated 
funds specifically for that purpose. 

Thus, she claims, the implementation of 

the program must come out of funds and 

contract authority generally available 
for use in the Section 236 program, 
funds over which she claims to have 
broad discretionary power. 

Her argument runs as follows. First, 
she contends that the original Act does 


37. 12 U.S.C. § 1715z-1(i) (Supp. IV, 1974). 
38. Pub... 93-554, SS Stat. 1771 (1974). 


39. S.Rep. No. 1855. 934 Cong, 2d Sesx. S 
(1974). 


40. dd. 


41. The interest reduction payment and mort- 
gage guarantee programs are commonly 
known as the “production subsidy,” since 
they were enacted to encourage the construc- 
tien and relinbilitation of low income housing. 
The Secretary contrasts the impact of these 
programs with the “operating subsidy” uf 
ixsne in this case, which she claims will not 
enenurage the bringing of new units into the 


not compel her to spend the moneys in 
the reserve fund, since the Legislative 
history merely provides that they “may 
be used” to make these additional assist- 
ance payments. Second, she argues that 
she has no power to expend these mon- 
eys except pursuant to contract, because 
payments are to be made as provided in 
(f)(3). Thus, she cannot implement the 
program unless she has contract authori- 
ty available. Since no new contract au- 
thority has been released, she has to use 
contract authority which she had prior 
to the establishment of the “operating 
subsidy” program. She admits that the 
legislative history to the Supplemental 
Appropriations Act * clarified Congress’ 
intent with respect to funding the “op- 
erating subsidy” program, specifically 
authorizing the Secretary to use her 
“available contract authority for operat- 
ing subsidies for existing or new 236 
projects.”°9 However, she again raises 
the mandatory/precatory argument, 
since the committee report merely “au- 
thorizes” her to so use that authority. 
Furthermore, she contends that this lan- 
guage must be considered in conjunction 
with the Congress’ explicit direction in 
that same report that the Secretary 
“utilize available resources for the Sec- 
tion 236 program at the earliest date to 
meet the need for lower income 
housing.” #® This second directive, she 
asserts, meant that she was_to use her 
available contract authcrity to increase 
housing production,#! and that, when 

read tegether, these two directives give 
her disc¥etion over how to allocate her 
contract authority among a number of 

market. Atthough I need not rexolve the 

conflict she“asserts exists between these two 

instructions, see infra at 12S8S, I note that the 

Senate appeared to believe the “operating 

subsidy” t6 be relevant to housing production 

when it urged the Secretary to consider her 

authority to pay it in her evaluations of pro- 

posed Section 236 projects. S.Rep. No. 1255, 

Od Cong. 2d Sess. S (1974). T also note 

that the “operating subsidy” program) may 

help “meet the need for lower income housing” 

to which the Senate and the Seeretary re- 

ferred. by keeping Section 236 projects out of 

defanit and by keeping their basic rentals 

down for their low income tenants. 
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federal housing subsidy programs in or- 
dey to Lest respond to the need for lower 
income housing. 


There are two responses to this argu- 
ment. The first involves the relation- 
ship between the reserve tund and the 
exercise of contract authority. The sec- 
ond involves the scope and exercise of 
the Secretary’s discretion with respect 
to the use of her admittedly available 
contract authority. Only the first is 
properly considered at this time, since it 
involves the mandatory nature oi the 
“operating subsidy” program. The sec- 
ond concerns the exercise of the Secre- 
tary’s diseretion, and will be considered 
in Part IV of this opinion. 

The preblem with the Secretary’s ar- 
guments concerning the availability of 
the reserve fund is her initial premise. 
Were she authorized to “make” these ad- 
ditional assistance payments without a 
“contract to make” them, the program 
could operate independently of her avail- 
able contract authority. I hold that she 
is so authorized. 


The statute authorizes her to “make, 
and contract to make,” (emphasis add- 
ed) these payments. It also provides a 
source of funds from which she is to 
“make” these payments—the reserve 
fund discussed in subsection (g). That 
subsection directs that excess rental 
charges be paid to the Secretary, and 
credited to the reserve fund. These 
moneys are “to be used by the Secre- 
tary” to make the additional assistance 
payments. Whenever she “determines 
that the balance in the reserve fund is 


42. In 1968, by the Housing and Urban De- 
velopwent Act of that year, Pub.L. 90-448, 
82 Stnt. 498 (1965). 


43. This was the original language of 12 U.S.C. 
§ 17152-1(g), as enacted in 1968. 


44. S.Kep. No. 693, 03d Cong., 2d Sexs. (1974). 
This portion of the report states: 

“Under the current law, where tenants in 

a project are able to pay more than the basie 
rent the excess is returned to the Federal 
Government and may be used for the produc- 
tion subsidy now authorized. Tie Commit- 
tee feelx that it would be more appropriate 


adequate,” she is to credit the excess 
charges to the appropriation authorized 
in subsection (i). These moneys “shall 
be available” until the end of Fiscal 
Year 1976, for implementing the “oper- 
ating subsidy” program. As provided in 
subsection (f)(3), the payments may 
only be made after the Secretary deter- 
mines that the operating cost increases 
sought to be subsidized are “reasonable” 
and “comparable” to those occurring 
throughout that community. 


Congress thus established, in subsec- 
tion (g), a special method for funding 
the “operating subsidy” program, under 
which the excess rental payments would 
automatically be ploughed back into the 
Section 236 program. When the Section 
236 program was first established,** the 


. reserve fund was to be used to make in- 


terest reduction payments, “subject to 
limits approved in appropriation Acts 
pursuant to subsection (i)” of 12 U.S.C. 
1715z-1.43 The Housing and Communi- 
ty Development Act of 1974 changed 
both the purpose for which, and means 
by which, the reserve fund was to be 
spent. It directed that the fund hence- 
forth go to the “operating subsidy’ pro- 
gram, rather than for interest reduction 
payments, the Senate Report noting that 
the Committee considered this a “more 
appropriate” use of the fund. Fur- 
thermore, as noted ahove, the fund 
would now be appropriated automatical- 
ly, and hence available for distribution, 
once the Secretary determined #fs bal- 
ance to be sufficient to implement the 
“operating subsidy” program. This new 


if the ‘excess’ funds derived from project 
operations were made available for the 
muking of the additional assistance | 
ments to offset opernting costs. Accord 
ly, the Dill provides that such excess rentals 
shall be ercdited to a fund which may be 
used by the Secretary for making the addi- 
tiounl payments based on initial eperunaz 
expense ratiox, as described above. ‘This 
provision would also be applied to projects 
in the current section 236 progeam. For 
these existing projecta, it ix expert t 
the Seeretary would establish the ‘Tt 
-ratios ax of a date not later than 18) dass 
after enactment of the bill.” 
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procedure meant that Congress would 
not have to approve appropriations to 
th. ‘und, provided the amounts invoived 
remained within the authorization ceil- 
ing set forth in subsection (i). In this 
respect this funding method is similar to 
the contract-authority and allotment 
scheme considered in Train v. City of 
New York.5 Under this view of the 
statute, direct payments can be made out 
of the reserve fund, not pursuant to any 
contract and, hence, without reducing 
the Secretary’s available contract 
authority.“¢ Of course, the Secretary 
may choose to fund the program by us- 
ing her avai'able contract authority, as 
is also provided in subsection (f)(3). 
Congress explicitly authorized this alter- 
native funding method later in 1974.7 


The issue here thus becomes, as it was 
in Train v. City of New York, whether 
the Secretary has the authority not to 
spend the reserve fund to implemer’ the 
“operating subsidy” program. Al tne 
language concerning the reserve fund is 
mandatory, except that making the Sec- 
retary responsible for determining 
whether the balance is adequate to fund 


45. 420 U.S. 35, 95 S.Ct. 839, 43 L.Ed2d 1 
(1975). See particularly the discussion at 
420 U.S. 38, 0.2, 95 S.Ct. S39. 


46. Reference to the operating subsidy program 
adopted in 1974 for public housing agencies, 
discussed in note 32 supra, may prove helpful 
here as well. 42 U.S.C. § 1437g provides 
that: 

“The Secretary shall embody the provisions 

for such annual contributions in a contract 

guarautecing their puyment subject to’ the 

avyailnbility of funds.” = ; ; 
Congress there required that the payment of 
operating cost subsidies be made pursuant to 
a contract. Its failure to include a similar 
reyuirement in subsections (£)(S) and (g) 
lends further support to my interpretation of 
the funding method it set up here. 

47. In the Supplemental Appropriations <A\ct, 
Pub.L. 93-554, SS Stat. 1771 (2974). 


48. 420 U.S. 35, 05 S.Ct. S90, 43 L.Edod 1 
(1975). 


7 (G97) rit ta 
the program. Furthermore, the Act ; 
contains a strict compliance deadline ‘ ; 
recting the Secretary to establish initial ee 
operating expense levels for existing 
Section 236 projects within 180 days. 


di- 


The Secretary argues, however, that 
the legislative history supports her con- 
tention that the reserve fund need not 
be so used. She once again points to the 
phrase “may be used” in the Senate Re- ‘ 
port discussing the new program and . ‘ 
the attendant changes in the use of the 
reserve fund.*” However, here the lan- 
guage of the statute is clearly mandato- 
ry, and the presence of a possibly quali- ' i i 
fying phrase in the legislative history ' t 


cannot undercut that interpretation. | - 


More important, the legislative history 
does not support the Secretary's posi- 
tion. The Senate Committee’s phrase 
“may be used” must not be isolated from 
its legislative context. The Congression- 
al hearings 5! which led up to the Hous- \ 
ing and Community Development Act of \ 

974 demonstrated that rising operating i 
costs were endangering the viability of 
many Section 236 housing projects. 


| 

H 

4 

§ L.Ed.2d 440 (1962). See also Train r, City A i 
of New York, 420 U.S. 25, 44-46, 95 S.Co pes gs { 
y 

' 

) 

{ 


829, 43 L.Ed.2d 1 (1975). 


S!. See genercily “Heorings on Oversight on “i 
Housing and Urban Development Programs, \ 
Washington, D.C.” Before the Subcommittee , 
on Housing tnd Urban Affairs of the Senate : 


irs, 030 Cong., Ist Seon, pts. 1 and 2 

_ (1972). As Phillip N. Brownstein, Esq., a 

former HUD Assistant Secretary, testified = 

ow April 16, 1973 :~ ee 2 

‘-“A continuiug problem in the 206 program 
has’ been the under estimation of operating = 
costs. Projects -have been approveb with i : 
utreasonubly Jow cost figures and later as ‘ : : Bee 
costs becin to mount rents have to be in- 143 
Greased to levels-that uake the units too RS re 
expensive for the incume group contem-  - ._ ae 
Placed.” [d., pt. 1, at 40% = he . Lelie iy 


Also helpful gre the ~Oversicht Hearings” wees sre each ras 


held at Chicago, Hlifois carlier in 1873 und 
the Hearings on the Adminivtration’s 1070 


ing TP $3 Sefo , . fs ; : : rs 4% 
49. S.Rop. No. 692, 92d Cong. 2d Sexe, (1974). Housing I Toposals Tiefore the Senate Com- " - 7 
: 5 mittee on Danking, Housing and Urban Af- . 
$0. Subsection (3) is set forth in full at note fairs, 9:1 Cong; Ist Ness. (1973 These mn ‘ -- 
Vs supra, Seeger lly Sinelair Kefinina latter hearings covered 8.2490, S07, and 
Co, r. Atkinson, 370 US, 195, S2 S.Ct Toes, 3.258. i i ; 
4 ‘ 
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These increased costs were passed on to 
the tenants, many of whom were forced 
to choose between spending far in excess 
of one-quarter of ‘their incomes on she!- 
ter or leaving the housing project. And, 
as the Court of Appeals noted in Com- 
monwealth of Pennsylvania v. Lynn, the 
project owners had a “strong interest” 
in attracting tenants with large incomes, 
rather than low-i:.ome tenants for 
whom the prograr: was designed,5? 
since: 
“all tenants must «1 at least the ‘ba- 
sic rent,”i. ¢., the:. share of operating 
expenses plus amo.’ zation at an as- 
sumed one per ce.:) by themselves, 
tenants with a larger income are bet, 
ter able to absorb increases in the ba- 
sic rent, which increases as operating 
expenses rise.” 
501 F.2d at 865-66. Thus, as enacted, 
the “operating subsidy” program was 
designed to insulate the tenants from 
these cost increases, to protect the proj- 
ect owners from vacancies and collection 
losses, and to preserve the low-income 
character of the Section 236 housing 
projects.% My review of this legislative 
history merely strengthens my conclu- 
sion that the Congress did not give the 
Secretary any discretion—full and abso- 
lute or otherwise—not to use the reserve 
fund to implement the “operating subsi- 
dy” program. The statute is mandatory, 
and the Secretary's refusal to implement 
the program is contrary te law. 


52. HUD now favors lifting income ceilings 
for Section 226 projects, ay its “solution” to 
the sharp increases in operating costs. Sce 
24 CFR. 286.72, 40 Fol.Reg. 5284445 
(1975). 


53. See S.Rep. No. 693, 02d Cong., 21 Sess. 
(1974) reported at 3 U.S.Code Cong. & 
Admin.News 4302 (1974). The Report pro- 
vides : 

“Section 502 of the bill authorizes a new 
Program of rent subsidies for lower income 
families. 

“Thix program appears ax section 502 of 
the propose Act and crows out of the exist- 
ing rental housing housing assistance pro- 
Kram (seetion 236 of the National Housing 
Act). However, while it retains features 


IV. 


If, however, the Secretary is correct 
in her contention that payments from 
the reserve fund can only be made pur- 
Suant to contracts, then those disburs 
ments are subject to the Secretary's allo- 
cation of her contract authority. Ac- 
cordingly, I turn now to her claim that 
she possesses discretion concerning the 
allocation of her contract authority, and 
that she has properly exercised it in de- 
ciding not to fund the “operating subsi- 
dy” program. 


{4] I do not disayree with her basic 
contention, that she has discretion over 
how to allocate her contract authority 
among the various federal programs 
providing assistance to housing for 
which it might be used. Congress cen- 
tainly vested her with this discretion by 
releasing such contract authority to her 
without specifying what programs were 
to be funded, or at what levels. Thus, it 
is unimportant whether or not there is a 
real conflict, as she claims, between her 
authority to implement the “operating 
subsidy” program and Congress’ direc- 
tive that she act to “meet the need for 
lower income housing.”5* The discre- 
tion to choose how to reconcile those 
objectives is necessarily vested in her 
office. - ; 


My task, therefore, is to evaluate how 
she has exercised this discretion. The 


decision not to fund, or implement in 


of existing law, it also contains uumerot~ 
improvements in that law so as to be, in 
Many Wars, a new program rather than a 
simple continuation of the old. . [t is be 
~lievedl that these charzes—iucluling prove 
sions to promote-n mix of families with more 
widely varying income levels and to prevent 
excexsive rent incre: andl assist spotsurt 
in meeting inerenses in operating coxts be- 
yond their control—will help eli:ninate a 
vuriety of problems and permit the program 
to operute more effectively in the future. 


Section “2 of the bill bevaine Seetion 212 of 
.the Housing and Community Development et 
of 1074. 


54. See note #1 xupra. 
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any fashion, the “operating subsidy” 
program is analogous to the decision by 
one of her predecessors to suspend the 
Sections 235, 236, and 101 programs. 
Here, as there, the discretion not to im- 
plement a Congressionally , authorized 
and funded program is, at best, quite 
narrow.°* Accordingly, I shall test her 
actions by the reasonableness standard 
applied in Commonweelth of Pennsyl- 
rania v. Lynn5? The question becomes 
whether it was reasonable for the Secre- 
tary not to implement the “operating 
subsidy” program, considering (as she 
claims to have done) the purposes and 
policies behind Congress’ enactment of 
that program, the objectives of Section 
236 and the National Housing Act, and 
the expected consequences of her deci- 
sion. 


[5] My pursuit of this inquiry is as- 
si ed greatly by the Congressional re- 
sp. ise to whe earlier decision to suspend 
(or terminate) the Sections 225 and 236 
programs. The Senate Reports °* which 
accompanied the 1974 HUD Appropria- 
tions Act *°® stated that the Appropria- 
tions Committee 

“ig distressed and deeply concerned by 

the Administration’s action to aban- 

don our nation’s historic housing pro- 
gram. In January 1973 the 

Administration froze virtually all new 

starts for low and moderate income 

families. Some 17 housing programs 
or programs closely associated with 
housing were stopped. The 

Committee feels that the Administra- 

tion has justified its actions for a va- 

riety of unsupported reasons. 
other things, it has claimed that the 
programs were not achieving the goals 


55. Secretary Romney suspended 


these pro- 
grams on January 5, 1973. Z 


56. Commoniceuith of Pennsylrania v. Lynn, 
163 U.S.App.D.C. 28S, 501 F.2d 845, 862 
(1974)- Sue 


37. Id. 


$8 S.Rep. No. 1056, 93d Cong., 
(1974) and S.Rep. No. 10091, 95d 
Sess. (1974). 


2d Sess. 
Cong., 2d 


405 F.Supp.—8142 
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set by Congress, but by no stretch of 
the imagination is that correct.” ® 


That same Committee responded 
equally strongly to the decision in Com- 
monivealth of Pennsylvania v. Lynn 
which upheld the legality of the suspen- 
sions discussed in the preceding para- 
graph. The Court in Commonwealth-of 
Pennsylvania v. Lynn found as a fact 
that there were inherent structural 
problems with the Section 235 program, 
problems sufficient to justify the then- 
HUD Secretary’s decision to suspend 
that program.®! The Court also found it 
“sufficiently plausible’ that similar de- 
fects were inherent in the Section 236 
program, and therefore it upheld the 
Secretary's conclusion that it was also 
impossible to administer that program 
consistently with Congressional intent.®* 
However, the Congress apparently disa- 
greed with these conclusions, for it ex- 
tended the life of the Sections 235 and 
236 programs for two years, until the 
end of Fiscal Year 1976, when it adopt- 
ed the Housing and Community Develop- 
ment Act of 1974.8 Indeed, the Senate 
Report which accompanied the subse- 
quent HUD Appropriations Act took is- 
sue with “some judicial mistakes of 
fact,” stating explicitly that: 


“The Sections 235 and 236 programs 
suffered from both HUD mismanage- 
ment, and actual corruption, rather 
than from any inherent defects in the 
programs. In cities with good HUD 
management, such as Milwaukee, the 
program was a great success. In 
cities with rampant Corruption among 
housing officials, it, along with other 
HUD programs, failed. But the fail- 


ures ig. certain cities. were not pe- 


59. Pub.L..93-414, 83 Stat. 1095 (1974). 


60. SItep. No. 


1091, 934 Cong. 2d Sex. 6 
(i741. = - z 3 


61. Commoanicealth of Pennaylrania r. Lyun, 


163 USAApp.D.C. 288, 501 F.2d $48, 865 
(1974). : 
62. 501 F.2d ar S67, 


63. Pub.L. 92-38%, SS Stat. 632. 
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culiar to Scctions 235 and 226 and, in 
fact, these programs were not the 
main ones affected or which failed, 
contrary to the opinion of the De- 
partment and some judicial mistakes 
of fact. The Department blamed the 
programs instead of its own misman- 
agement. As a consequence of this 
mismanagement, over 490 indictments 
have been handed down in housing 
fraud cases. 

More than two-thirds of 
those receiving assistance receive low 
er subsidies each year because their 
incomes are rising, which was a major 
aim of the program. Some 50,000 
Section 235 homebuyers have gone off 
subsidy altogether and, in the Com- 
mittee’s opinion, these are distinct 
measures of program success.” * 


I consider myself bound by these expres-* 
sions of Congress’ confidence in these 
programs. The wisdom or effectiveness 
of the entire Section 236 program is not 
in issue in this case, but these state- 
ments by the Committee are relevant to 
an evaluation of the Secretary’s decision 
not to implement the “operating subsi- 
dy” provisions of the Section 236 pro- 
gram. 


The Secretary refuses to implement 
the “operating subsidy” program be- 
cause she claims it is “inequitable.” 
She points to what HUD perceives as a 


“Need for a general multifamily de 
fault policy which will address itself 
to the economic difficulties facing 
owners and tenants of all HUD assist- 
ed multifamily projects.” © : 


She then contrasts this need with the 
limitations in the groups served and re- 
lief afforded by the “operating subsidy” 
program, and concludes that the public 
interest is better served by not funding 


64. S.Rep. No. 1091, 93d Cong., 20 Sess, G7. 
(1974). E 

65. Affidavie of H. R. Crawford, Assistant 
Serretary for Llousing Management of the 
Department of Housin: Urban Develop- 
tment, at 2 (Qetuber 15, 1975). 
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such a limited and discriminatery pro- 
gram. 

The Conyress, however, has specifical- 
ly indicated its disagreement with pre- 
cisely this sort of “all or nothing” analy- 
sis, The same Senate Report quoted 
above rejected a similar HUD argument 
in favor of the suspension decision, 
“that if not everyone could be subsidized 
under the program, no one should be 
subsidized.”** The Committee urged 
the Secretary to implement the pro- 
grams “concurrently” with the new See- 
tion 236 program, chyracterizing the “all 
or nothing” decision to halt the older 
programs as one hased on “policy dis- 
taste.” not “factual evidence.” In re- 
sponse to that policy decision, as noted 


above, the Congress extended the life of - 


the Sections 235 and 236 programs. 


The same considerations apply to the 
“operating subsidy” program at ise 
here. It was added to Section 236@ in 
1974, for projects assisted under Section 
236, as part of Congress’ effort to int- 
prove the Section 236 program when it 
was reenacted. Congress adepted the 
“operating subsidy” provisions in re- 
sponse to the serious proble:n of operat- 
ing cost increases due to sharp rises in 
oil prices and local property taxes.” 
The program was designed to assist only 
“deserving” projects, and their low in- 
come residents. HUD cannot now 
refuse to fund or implement the “operst- 
ing subsidy” provisions because they 
only solve the particular problem for 
which they were designed, or because 
they only help the particular population 
for which they were enacted. The. “op- 
erating subsidy” program does not have 
a counter-productive impact on our na 
tional housing effort merely becaus? it 
does not solve all the present problems 
facing HUD's multifamily assistance 
programs. Surely Congress has the 


66. X.Rep. No. 1091, Ml Cong. 2d Sew. 7 
(19T4). 

67. 120 Conger, STISOG (daily ed Aa. 1 
1974), remarks of Senator [uimplirey. 
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power to solve a specific problem with 
which it is familiar without running the 
risk of administrative nonenforcement 
because it has not gone far enough, or 
net gone in the direction considered de- 
sirable by the executive branch. I find 
that Congress enacted the “operating 
subsidy” program in an effort to help 
those well-managed Section 236 housing 
projects which had been the victims of 
skyrocketing tax and utility bills, and 


might have mandated that the Secretary 
use her contract authority, and use it to 
fund the “operating subsidy” program. 
Indeed, the Secretary now argues that 
Congress’ failure t> do just that, in the 
face of her adamant refusal to fund the 
program, constitutes acquiescence with 
her decision. But Congress cannot be 
reqired to legislate two or three or 
more times before the executive must 
act. Where it has once spoken clearly, 


the low income tenants residing in those the duty te execute the ix» arises.*t 
projects. I conclude that Congress sas spoken 
The legislative history of the funding clearly here. It extended the iife of the 
process strengthens my conclusion that Section 236 program, in spite of execu- 
the Congress intended that this program tive branch criticism and opposition.7* 
ve implemented, using the Secretary's It rejected that criticism, which alleged 
available contract authority if necessary. that the program was unworkable and 
As the Secretary notes in her brief, could not help everyone. It amended the 
Congress initially forbade her from us- program, to solve some of what it saw 
ing her then-available contract authority as the real problems which had devel- 
to implement the “operating subsidy” oped. It set up a special funding meth- 
program.®$ However leter that year, in od for the “operating subsiay” provi- 
a “ciarification” of the earlier Co..’e« sions of the program. It specifically 
ence Report, the Secretary was specifi- permitted the use of contract authority 
cally “authorized” to use her available as an alternate way to fund the new 
contract authority to implement the “operating subsidy” provisions. The 
program.®? Furthermore, she was di- Secretary's claimed rationale for refus- 
rected to consider this authority in eval- ing to fund the program with her con- 
uating the feasibility of proposed Sec- tract authority—its inequitable coverage 
tion 236 projects.*° Of course, Congress —misses the point of Congress’ actions 
could have spoken more bluntly. It entirely and does not constitute a valid 
68. Conf.Rep. H.R. No. 1310, 93d Cong., 2d “The conferees are agreed as to the clarify- 
Sexs. G (1974). The report's pertinent pro- ing intent of tue language in the -Senate 
vision reads: ‘ Report relating to the utilization of oper- 
“The conferees are c!so agreed that the pro- ating subsidies for section 236 projects.” 
visions relating te operating costs subsidies Conf.Rep. H.-R. No. 1503, 92d Cong., 2d Sess. 
in the new section 206 program authorized 5 (1974). —* - . a 
by the Housing and Community Develop- : i Dien alg oF 
ment Act of 1974shall not apply tothe un- 79 S.Rep. No 1235. 93a" Cong, 24 Sose. 8 
used balance of outstanding: contract fu- (1974). This section of the report rade: 
thority that may be committed for new “In evaluating-the feasibility of any crew” 
projects pursuant to this act. project which is proposed to be assisted 
69. S.Rep. No. 1255, 93d Cong., 2d Sess. S under the Section 236 program, the Secre- 
(1974). This report reads: tary should take into account his authority 
“The Committee wishes to clarify the intent to use operating cost: subsidies in case there 
= of the joint explanatery statement of the ig an increase in utility costs aud local 
Committee of Conference on H.R. 15572 property- taxes.” : S : 
with respect to che use -of operating 7 « 
subsidies for Section 286 projects that the 71. Commonwealth of Pennsylvania vr. Lynn, 
Secretary is auihorized to use avnilable 163 U.S Asp.D.C. 288, SOL F.2d S48, SUl 
contract authority for ‘operating subsidies (1974) 
for existing or new 26 projects.” un : l 
This change wax agreed to by th nference . See S e “Qn. ° 
Caceres: e to by the Confer Ca No. 1091, Od Cong., 2d Sex. 
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exercise of discreticn. Thus, her deci- 
sion not to is.plement the program in 
the face of these strong manifestations 
of Congressional sentiment is unreasona- 
ble. I hold that even if the use of con- 
tract authority were necessary to use 
the moneys in the reserve fund to imple- 
ment the “operating subsidy” program, 
her refusal to do so in these cases con- 
stitutes 2n unreasonable exercise of her 
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ble injury if the Secretary is not or- 
dered to continue payment of the “oper- 
ating subsidy” pending my final rulinz. 
HUD is not paying the full amount of 
any of these rent increases, but only 
that portion attributable to increases ia 
local property taxes and utilities. In all 
three cases, however, this is a substan- 
tial portion of the total increase. In 
Walter it comprises 98% of the increase, 


AS A- 


| discretion. » in Little 234,75 and in Dubose nearly 
\ / 100%. This constitutes a sufficient 
Vv. / showing of irreparable injury to war- 
{6] The standards governing the is- rant the issuance of preliminary injunc- 
suance of preliminary injunctive relief tive relief.7* 
are well-established in this circuit. The 
party seeking the injunction must com- vi. 
bine a Heae shaving of probable pase T have concluded that the plaintiffs 
on the Bien with the possibility of ir- are entitled to the preliminary in‘unc- 
reparable injury, of else raise substan- tive relief they seek. Pursuant to my 
tial questions involving the merits, while earlier orders, the operating levels for 
demonstrating that the balance of hard- these three projects have already been 
ships tips sharply in his/her favor.** determined. All that remains to sct the 
{7] As the foregoing discussion prog:im in motion is a determination by 
demonstrates, I am of the oninion that the Secretary that the balance in the 
the plaintiffs will almost surely succeed fund is adequate to implement the “op- 
in obtaining permanent injunctive relief erating subsidy” program. The affida- 
at the trial on the merits. The nature vits which have been submitted by the 
of the relief they seek, federal subsidies Secretary indicate that there is enough 
enabling them to continue in low-cost money in the reserve fund to finance the 
housing, and the nature of the harm program for the remainder of this fiscal 
they face if such relief is denied*# per- year. As of October 31, 1975 the -bal- 
suade me that they will suffer irrepara- ance in the fund was $40,647,789.77 The 
7% Ghecker Motors Corp. v. Chrysler Corp. As of thin time the tenants at Fast Hartford 
405 F.2d 319, 323 (2d Cir. 1969). Estates are paying their own clectric bills. 
74. Plaintiff Dubose alleges that, unless the With the result that increases in electricity 
rent increuse were rescinded, her rent would conte Sere ‘Dot included in the proposed rent 
constitute 619¢ of her incume, and TSS% of her increase, - : 
“adjusted monthly facome” as calculated i a 
according to the HUD Handbook, 4510.1 78 {77 r. Vencap, Ltd. 519 F.2d 1001, 2019 ~ 
yarerene ate puge 10-6. The same figures n.33 (2d Cir. 1975), i 
a to the oth aintiff i hos 5 = 
ie Dade heal iene A aeleeiny 77. Affidavit of H. R. Crawford. at 6, (Ort. 1% 
Ms. Walter anil Mr. (lortese, would be re- AO), ae Sapilementer! by Letter or ey 
quired to pay 735% and 35.9% of their respec- es ugelesa Setiore A. Willelan, aoe Me 
tive incomes, or 925 an’ 9.09¢, again respec- Us Be attomies, fo this court. _The mals sf 
tively, of their HUD afculated “adjusted in Walter contend that even this figure is too 
monthly incomes.” Ms. Little, named plain- low, because of changes in the method for 
tiff in the third lawsuit here, alleges that 419% collecting the exceax rentaly promelzatal Q 
otter inane tnt AZ of er cudpated ‘HED {ie amet Say £4 of fae 
menthly income” will have to go for rent. Servicing Handbook. Thae teansnittel 
73. The dispute in Little concerning the ap mits project owners to deduet their colle 
Dlicability and effect of the provisions for losses before making the required yp: 
Separate utility metering, see note 13 supra, to the reserve fund, The plaintiffs are free 
explains why this amount is so much lower. to ruise this ixsue at the trial on the merits: 
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Cite as 405 F.Supp. 1203 (1975) 


Department estimates that full imple- 
mentation of the “operating subsidy” 
program weuld require approximately 
$4.3 million per month,**® or less than 
<5) million for the remainder of Fiscal 
Year 1976—the last year for which this 
of the reserve fund is presently 
norized.7®? The determination re- 
quired here is merely a ministerial act, 
which may be ordered by me despite the 
Secretary's prior refusal to perform it.%° 
Therefore, I order the Secretary to de- 
termine whether “the balance ii the re- 
serve fund is adequate to meet the esti- 
mated additional assistance payments” 
due until the end of this fiscal year. 

Once that determination is made, the 
only apparent obstacle to continued pay- 
ment of the subsidy to these three proj- 
ects is the requirement that the cost in- 
creases they have suffered be found to 
be “reasonable’ and “comparable” to 
those affecting similar rental projects.! 
In view of the fact that HUD has itself 
approved the rent increases which began 
this litigation,*? based at least in part 
upon these figures, that requirement 
should not present any problem. I 
therefore order the Secretary to make 
the required finding, if proper. 


Finally, once the Secretary is ready to 
implement the “operating subsidy” pro- 
gram by making these determinations, I 
order ner to make the additional assist- 
ance payments on behalf of all tenants 
at these three projects who qualify ac- 
cording to the language set forth in 12 
I need not rule on it at this time as there 
appear to be sufficient moneys in the reserve 


fund to implement the “operating subsidy” 
Program as it stands now. 


78. Affidavit of H. KR. Crawford, at G (Oct. 
15, 1975). = : 


79. Subsection (2) of Section 236 permits the 
reserve fund moneys to be used to ninke the 
additional assistance peyments “until the end 
of the next fisenl The Act was 
adopted during Fiseal Year 1975, and contains 
the two-year extension of the 226 program, 
through the end of the 1976 Fiseal Year. I 
coustrue the plirase “next fiseal year” in sub- 
section (4), therefore, to refer to Fiseal Year 


U.S.C. § 1715z-1(f) (3), i. e., the classes 
previously certified. In view of the fact 
that these determinations should have 
heen made by the Secretary long ago, I 
order that she continue to pay the oper- 
ating subsidies, as directed by the tem- 
porary restraining orders previously is- 
sued, until further order of this court. 

This injunction may be modified on 
motion of any party, for good cause 
shown. 


It is so ordered. 


Of ney numete srstin 


erry} 


INTERNATIONAL ADJUSTERS, LTD., 
as agent and assignee and on behalf of 
Ingosstrakh anc Black Sea and Battic 
General Insurance Company, Ltd., 
Plaintiff, 

v. 
M. V. MANHATTAN, her engines, boil- 
ers, etc., et al., Defendants. 
No, 72 Civ. 919. 


United States District Court, 
S. D. New York. 


Dec. 11, 1975. 


Agent of maritime insurers com- 


menced admiralty action seeking recov- - 


ery of cargo’s contributions to general 
average declared by owner of grain Iad- 


1976. I note in passing at this point that the 
Secretary also has available approximately 
$55 million of unobligated contract authority, 
which she-could use to implement the “oper- 
atiug subsidy” prograin. Affidavit of A. J. 
Kliman, at 3 (Oct. 9, 1975). : : 


80. “Miguel & McCert, 201 Us. 442, 54 S.C - 


AG, 78 L.Ed. 901 (1934). >. 


8I. 12 US.C..§ 17152-1(f)(3) . (Supp. TV. 
1974}. * 


82. Brief of Defendant Carla Hills, at 7. 


HUD also approved the $10 per unit rent 
increase chutieuzed in Welter, Brief of 
Plaindff, at Ws, and the $9.30 per unit rent 
inerense-challeuged in Little, Lrief of Tlain- 
uff, at 4 J é 
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DISTRICT OF CONNECTICUT 


MES Sa tie yh eee ieee, eee SE, eS. Uy, ana er ees ae 


ERNICE DUBOSF, ET AL 


vs. 


% FO bt 


CARLA HILLS, ET CIVIL NO. H-75-303 
CLAUDIA WALTER, 
Vs. 


CIVIL NO. H-75-345 


CARLA HILLS, ET 
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PLAINTIFFS’ MOTION TO 
AMEND CLASS CERTIFICATION 


The plaintiffs in the above-entitled actions hereby move 


pene Court to Amend the Class Certification entered in these two 
jcases on October 15, 1975. 


| 
| 
UNITED STATES DISTRICT COURT 
ie FOR THE 


‘The reasons for the motion are there is developing a 
multiplicity of litigation in this District on like issues thereby 


imaking state-wide class certification appropriate, as is more 


| 


!particularly set out in the accompaning memorandum. 


Respectfully submitted, 


Ae Pony, 
John A. Dziam 


Yorman K. Japes | 

Dennis J. O'Brien 

Tolland-Windham Legal Assistancé. 
Program, Inc. | 

P.O. Box D - Willimantic, Conn.} 


James C. Sturdevant 
Tolland-Windham Legal Assistanc 
Program, Inc. = P.O.) Bex 358 
Rockville, Connecticut 


Law Offices 
ILLAND-WINDHAM 
EGAL ASSISTANCE 

INC 
Post Office Box D 
Willimantic, Conn. 
06226 


ac 


CERTIFICATION 


This is to) certify that’ on 


addressed to: 


this 24th day of February, 


1976, a copy of the foregoing "Plaintiff's Motion to Amend Class 


Certification" was deposited in the United States Mail, postage 


Marjorie A. Wilhelm, Esquire 
Assistant United States Attorney 


141 Church Street 
New Haven, Connecticut 


Mare S. Levine, Esquire 
8 Shawmet Road 
West Hartford, Connecticut 


Roland Castleman, Esquire 
740 North Main Street 
Suite F’ 

West Hartford, Connecticut 


Guy R. De Francis, Esquire 
Griglum and De Francis 
89 East Main Street 
Meriden, Connecticut 


Paul T. Michael, Esquire 
Civil Division, Room 3334 


06459 


06510 


06117 


06117 


United States Department of Justice 


Washington, D.C. 20337 


Jonn A. 
Attorney 


for Plajmtiffis 
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UNITED STATIS DISTRICT ae. 


bn tHe 


* DIS IRECT OF COMKECTICUT 


VERNICE DUDOSE, ET AL 

v. CIVIL NO. H-75-303 
CARLA HILLS, ET AL 
CLAUDIA WALTER, ET AL 

ve ay CIVIL NO. H-75-345 
CARLA HILLS, ET AL 
JANETTS LITTLE, ET AL 

v. CIVIL xe 
CARLA WILLS, ET AL 


eo eran we or ns aw ww wo we we we rn an mn os nme en EY 


RULING GON PLATS {TIFFS' MOTION 
TO Be CLAS ss CERTIFICATION 


These ie cias consolidated for trial, challenge 


Carla Hills’ and — Department of Housing and Urban vevel- 


opment's refusal to jmplement an operating subsidy 


eee 
tates ail enacted as Section 212 of the Yousing and 


2 
Comunity Develepmant Act of 1974.- This court issved a 


Tao 


7 TS) SULES aioe piatieare the rent increases themselves, 0 
due process axounds. Anproval. for the rent inerenmses wns 

abode irom WUE by the privete defendants, owners ef the 
Secsion P26 berusiagy, projects. The due preces claims are 

tet Letin, pressed gt tne present time, 
? 

T UUbLTS) Lie YS eos3) 

the Naudeual Von tae 


107". dee Le 12 Ww 
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temporary restraining order, postponing implementation o£ 
the rent increases, in each of the three cases. On 
December 15, 1975, a preliminary injunction was entered, 
based on this court's conclusion that the plaintiffs were 
likely to prevail on the merits, and would suffer irreparable 
injury if the subsidy program were not implemented imme- 
‘ 3. 
diately. 
Each of these cases was brought as a class action, 
and the classes have been certified as "those family uaits 
now residing, or who may at some future time reside, at one 
of the three Section 236 housing projects involved in this 
lawsuit who pay or will pay more than 30% of their ‘adjusted 
* gle t itt! . . : 
family income’ for rent .. « - Since my ruling in 
December, six more such suits have been filed in this 


; 5 
District, four of which are now pending before ao Only. 


_after the filing of these suits, and this court's issuance 


of temporary restraining orders and preliminary injunctions 
did the Secretary begin to implement the operating cost 


subsidy program for those projects. 


eee 


= pubose v. Hills, 405 F. Supp. 1277 (D. Conn. 1975). 


™ Id., 405 F. Supp. at 1280. A a 


ee 

Pleasant v. Hills, Civil No. 1 76-26; Morales Ve Ths, 
Grundean vy. Uills, Civil wo. H 76-160. Inhason v. MES, 
Civil to. KW 76-109, is pending befere Judge Newman. A nin 
casc, Mendez v. Wills, Civil No. !- 76-168, was filed ani 
then withdrawn in April. 


cree a oe 


pat ie 


The plaintiffs now seck to expand the class, Meagan 
jing the individual classes certified by project into a 
peatuian etass. In view of the Secretary's continued refus: 
to implement the operating cost subsidy program for all 
Section 236 projects, and the multiplicity of litigation on 
this issue now developing in the District of Connecticut, 
the motion to re-certify the class 

The court has been informed by counsel for the 
government that there are 118 projects in the State of 
Genaeetiont which now receive interest subsidies under 
Section 236, have HUD/FHA insured mortgages, and have been 
finally eae One hundred of these tase had at least 
one rent increase approved by HUD, or now have one pending. 
The court was gotttied on May 21, 1976, of eleven additiona 
projects, eligible for assistance under Section 236, .which 
either have not yet been finally endorsed or are not federal 


insured. Only one of these projects has had a rent increas 


The court has also learned that Judge Pratt has recently 
certified a national class, the precise contours of which 
remain to be defined, in Underwood v. Hills, Civil 


No. 76-0469 (D.D.C.). 


6/ ™' : 
Letter from Assistant United States Attorney Raymond L. 
Sweigart to the court, May 5, 1976. 


7/ 


™ Letter from Assistant United States Attorney Raymond L. 
Sweigart to the court, May 19, 1976. 
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The requircments of Rule 23 are clearly met here. 

The members of the proposed class are certainly numerous, 
and the legal issue presented is jdentical--the proper con- 
struction of the 1974 amendments to Section 236. The claims 
of both plaintiffs and defendants in these three cases are 
typical of those available to the entire class, and I find 
that the plaintiffs’ counsel will without question adequatel 
protect the interests of the plaintiff class. 

As: to the project owne.s, however, the represeatatior 
‘requirement presents somewhat more difficulty. ‘This court 
has no doubt as to the ability or zeal with which counsel fc 
the dations o£ the three eotunes involved in these cases 


have protected their clients' interests. But they have not 


undertaken to represent the owners of all Section 236 proje 


in the State of Connecticut, and have not indicated to the 
court their atti acne to do so. With xespect to the con- 
struction of the operating subsidy provisions of Section 23 
however, the private defendants are really mere ietanders: 
the true conflict is between the plaintiffs and HUD. The 
project owners will not "lose" whichever way the court in~ 
terprets the statute, because they will either collect the 
increased rent from the tenants or receive a subsidy check 
from HUD. Since the statewide class certification is only 
; with respect to the gtitusory iseus, werauant ts Rule 
23(b)(2) and (ce) (4), I find that the project owners’ inter: 


ra 


| can be adequaticly protected by the presence of counsel for 


the 236 projects named as defendants here. Ultimately, th 
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will be each defendant! s choice, since cach will have the 
8/ 

option, after receiving notice, of appearing with counsel 

of his choice. 

Accordingly, two classes may be certificd aieh respec 
to the plaintiffs' statutory claims. The plaintiff class 
will be comprised of all persons who now reside, or may at 
some future time reside, at one of the 101 housing projects 
in Connecticut eligible to receive an interest subsidy under 
Section 236 at which there has been a rent increase~ and ~ 
who pay or will pay more than 30% of their "adjusted family 
income" for rent as of the date the basic monthiy rent was 
determined for each project. The private. defendant class 


consists of the owners of the 101 Section 236 projects liste 


jn Exhibit A. These classes may be supplemented if other 


preject owners apply for and are granted rent increases, 


Those cases already filed and pending befor 
note 5 supra, are hereby consolidated with these three case 
for tvial purposes. Rule 42(a) Fed. R. Civ. P. 

The posture of the pending cascs has necessarily bee 


altered by this certification of the statewide classes. Th 


terporary restraining orders and preliminary injunctions 
8/ ; 

Counsel for the plaintiffs agreed to accept res sponsibilit 
for notice to all private defendants in the ae class 
at the hearing on March 29, 1976. This notice should consi 
of the amended complaint and answer in Dubose VeLbi bl as 
Civil No. U 75-303, and a copy of this order. Notice ghoul 
be served by June 10, 1976. : 
o/ 

Attached 2c Exhibit A to this Order. 
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already issued in ‘the consolidated cases directed the 
Secretary to determine those projects’ initial operating 
expense levels, and the portion of their rent increases 
attributable to rises in taxes and utilities, as set forth 
in subsection (£)(3) of Section-236. This same relief is 
necessary to enforce the existing preliminary injunction wit 
respect to the remaining Section 236 projects. 

The Secretary is hereby ordered to make those calcu- 
lations for the projects now part of the certified class 
After those determinations are made, HUD and the private 
defendants mist compute the total operating cost subsidy 


. 


available to each praserss based on a 30% income figure fox 
each tenant. Once these per tenant subsidy figures have tee 
calculated, the Secretary must make the atainter ri 

findings as to the reasonableness of the rent 

the amount in the reserve fund, 5 iia as required by Ty 
earlier order. ‘Finally, HUD is enjetned from refusing to 
ey those subsidies to each project owner, ‘commencing with 
‘the rental payments. due June 1, 1976, or the effective date 
of the rent increase, whichever is tater HUD is direct 


to make these determinations nad the subsidy payments as 


rapidly as ‘eoantite, but in no event later than July 1, 197 


oo a4 . . 

ALL members of the plaintiff class may eventually be 
entitled to reimbursements dating, back to February 1975 or 
the effective date of the rent inerease at their pvoject. 
But the exact scope of relief must await the final deterair 
tion of the merits. 


mn (nee 


After NUD makes those payments, the private defendants must 
ants in the amount of the subsidy exeditec 


xeimburse their ten 


to each tenant. 
n motion of any party 


This order may be modified o 
for good cause shown. It is 

SO ORDERED. 
day of 


Dated at Hartford, Connecticut, this ap. 


May, 1976. 


>) Aas Tusd 
M. Josepn Bliumeniels¢ 
United States District Judge 
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ho Governaent's ssotion to vacate the order of ilar 2 


1976, ¢ 


defendants, is ceaic tsa prollatinary injunction tau 


thac cay wlll conts in effect, with the date for co: 
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The Covermenit's motion for a stay of these oscors 
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UNITED STATES courr OF APPEALS 
Second Circuit 
er) . 
At a Stated? Tern of the United States Court of Appeals, in ox ai far the Second 
Circuit, held ai the United States Court House. in the City of New York, on the 
twentieta day of July , one thousand nine ‘hundred 
and seventy-six. : 


——— oe 


Vernice Dubose, et. ale, pyaintifis-Appellees, 


Ve 
Carla Hills, et. als, | _nefendants=appellants. 
Claudia Walter, et. al., Plaintii fs-Appellees, 
Ve 
‘Carla Hills, et. al., — Defendants-Appellant cs. 


Janette Little, et. al., . Sia cebifee-Anpalieas 


Ve 
Carla Hills, et. 2 ales Defendants-Apvellants. 
Mae Pleasant, of Plaintiff-Appellee 
Carla Hills, et al.. Defendants-Avpel lants 
Pantaleon Morales, et. al. Bl aintiffs-Appellees. 
Ve 
Caria Hills, st. 2l-,______Defendants-A2ee? lants. : 


It is hereby ordered that the motion made herein by counsel for the 


Carla A. Hills, Secretary of the Department of Housing 


an@ Urban Develooment . 
appellant / RPRAER xyctiooet smexponcenx 


bacnedivedconetivs dated July 7, 1976 fora stay pendi ing apoeal 


be and it hereby is :qe:ccenuxx denied. 
saris sbockercoctismen sc Oexx : ae 
A. DANTSI TUSARO 
Clerk 
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IN HE UNLVED STATHS DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


VERNICE DUBOSE, et al., ) 
Plaintiffs, 


v. Civil No. H-75-303 


CARLA HILLS, et al., 


Defendants. 


—— nnn 


CLAUDIA WALTER, et al., 


Plaintirfs, 
Ve Civil No. H-75-345 
CARLA HILLS, et al., 


- Defendants. 
SEM aN et Sette eae es Cote ESE 
JaNETTE LITTLE, et al., 
Plaintiffs, 


Ve Civil No. H-75-346 


CARLA HILLS, et al., 


Defendants. 


ee 


MAE PLEASANT, 

Plaintiff, . 

Vv. Civil No. H-76-26 
CARLA HILLS, et al., 


Defendants. 


PANTALEON MORALES, et al., 


Plaintiffs, 


Ve Civil No. N-76-44 


CARLA HILLS, et al., 


“ 
i 
Defendants. 2 ee 


HAa 


CATITY ADAMS, ct al., 


Plaintiffs, 
Vv. Civil No. H-76-89 
CARLA HILLS, et.al., 


Defendants. 


_ 


JO ANN JOHNSON, et al., 
Plaintiffs, 
v. Civil No. N-76-109 
CARLA HILLS, et al.; 


Defendants. 
: 
MERRY ELLEN GRUMNDMAN, 
Plaintiff, 
ve Civil Nc. H-76-160 
CARLA HILLS, et al., a ee , 
Defendants. 


eo 
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NOTICE OF APPEAL 
Notice is hereby given thet the federal defendants, 
- Carla Hills and Lawrence Thompson, hereby appéal to the 
United States Court of Appeals for the Second Circuit 
from the order entered on May 27; 1976, by the United 
‘States District Court for the District of Connecticut 
which granted plaintiffs a preliminary injunction. 
The federal defendants also appeal from the order 

entered en June 28, 1976, by the United States District 


Court for the District of Connecticut which denied fed- 


eral defendants! mo»ion to vacate the order and dissolve 


the preliminary injunction entered or May 27 
a > 


Respectfully smmitted, 


an’. Le 


Assistant Attomey General 
Civil Division 


PETER C. DORSEE 
United States Hiorney 


Ssistant Uniteustates Attorney 


5 te Qe, ». ss 
ws oe 


NEY D, ROSE 


ID EPSTEIN f 


Attorneys. Depatment of Justice 
Washington, D. = 20530 


_Attorneys fm Tederal Defendants 


0 eta nso de seston ares amtetiettanen tte Metnctheme $y 91% mo 


‘ oh .. ° o eT 5 -' Mohd n dope te 
SO eae Ces See STATES DISTRICT couRT Pea sug i oven, 
le ey ke : ise aren ES a ars 
ate dee ene ae THE DISTRICT OF cor secticur Pe oe 
- VERNICE DUBOSE, ret ale .: ) - Minas rae in : 
‘ Senta oat Nea hea ae o. 
a eos Plainttets; 230 1) ae S See aon Ns 
ae be Bae i oe Cae obama at aes . eae eis 
min ms on i ‘Ne a agaist a > 4 C.As No. H-75=303 at hoe ase aie averact 
ot . . ie y : me : ysl ae . eoislel os 
Fs CARLA HILLS, et Hots SG Z ra : 
* Se, ? ) . es = Fi nea ine <4 
Po. Yee = Defendants Seth) ee ee 2 s - a : fey 
a we - Sale. ) >> is . : . 
e iets Fi . > . ) ‘ ae : : LC : : 
2 . ge See gh ee , 
. - @ee - . . e&- 


AFFIDAVIT OF ALBERT J. KLIMAN 


Albert J. Kliman, being dary sworn, deposes and says: 

“« 1. I am the Dizector of the Office of Budget of the Deveceuant 
a Housing — Urban Development. In that earthy I serve as the 
“adviser to “3 representative of the Assistant Secretary for 
Administration in matters relating to budget formulation and execution, 
and a adviser to the Secretary and de Secretary with, respect to 
ere matters. TI am responsible for the development of budget plans, 
a policies and procedures, and for the overall stipervision™ of the Office 


of Sudget. =e principal eiesonathdiivies of the Office of Budget ares 


ste To advise the Assistant Secretary for ddnindatestion 


: and other high level officials of the Beraceneak 
, Sucluding the ene ead Under Secretary on budget 
: : matters, including the, budgetary thaiicectons of pelicy 
@ and legislative proposals; = 
: (b) To advise Assistant Secretaries and staff officers on 
‘ : their budgetary responsibilities, to evaluate the 
. a effectiveness of these activities and to exercise 
: technical and functional supervision with respect to 
” : ae all budget activities throughout the Department; and 
: . 
° ih * 


| 
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{c) To prepare or review ali consoli dated or Bepartment- -wide 
budget istinales for submission to Office of Management 
and Budget and the CesErorss al 
2. It is the purpose of as affidavit to state the manner in 
which the Congress has made available contract sethantey and appropriated 
funds to carry out the provisions of Section 236 of the National Housing 
Act as —e It is also the purpose of this affidavit to state how 
the iecerbeas haa programmed the unreserved balance of contract 


authority made available by Congress to carry out the Section 236 program. 


3, “Contract authority,” as used in this affidavit, refers to the 


means by which coabrasts are entered into under statutory authority 
which provides for a commitment of Federal fund payments, om and in 
the future, up to a eptcnlaced limit, prior to an appropriation of fcaas 
for the liquidation of such contracts. With respect to the Section 236 
«program, contract authority eras the Depavtment to enter into a 
contracts to make annual payments, such as interest edickien salem, 
-which are authorized by Section 236 cf the National Housing ‘Act, as 
enended, for certain future periods. Congress cakes contract authority 
pentade under the Section 236 program through a two step process. 
First, there must be an authorization of contract authority contained 
in the substantive Leetetation. Second, the contract authorization, 


or portion thereof, must be released to the Department.in an appropriatie7< 


‘act. The Department may then enter into contracts to make annual p nts 


authorized by Section 236 up to the limit established in the appropriations 


act releasing such contract-authority. © 


4 “Appropriation,” as used in this affidavit, refers to an 
authorization in an appropriations act to draw hide from the Treasury 
for specified purposes and to make disbursements of these funds. With 
bia. to the Section 236 ieee appropriations provide the Cupar eee 
teh funds to Lliquidace contracts for payments authorized hy Section 236 


Of the National. Housing Ket, as amended, which were entered into pursuant 


to contract authority released by Congress for. that purpose. 


ee ee 


5. Congress: has released no contract authorily specifleally for 
contracts for the payment of operating subsidies authorized by - 


Section 236(£)(3) and (g) of the National-lMousing Act, as amended by 


Section 212 of the Housing and Conmunity Developinent Act of 1974. 


Section 236(i) of the National Housing Act, as’ amended by Section 212 


new ee re er rey mee neee + 


* of the Housing and Comnunity Development Ac’t of 1974, authorized 
$75,000,000 of contract authority, subject to release in appropriations 
acts, to carry out the provisions of Section 236 of the National Housing 
Act, as amended, in Fiscal Year 1975. However, the Congress has released 


po contract authority in an appropriations Act pursuant to this authorization, 


6, Although Congress has released no new contract authority for 
the Section 236 program, it has authorized the Department to use the 
-* contract authority it currently has available to carry out the provisions 
“of Section 236 of the Weitdaat Housing Act, as amended, to enter into 
Contracts for the payment. is Section 236 ss. ques ases See: _ 
: Senate Report No. 93-1255, emer ee H.R. 16900, 93d Cong., 2d Sess., 
October 9, 1974, and H. — No. 93-1503, accompanying H.R. 16900,” 
93d Cong., 2d Sess., November 26, 1974. 
7. As of July 31, 1975, the Department had an unreserved balance 
of contract authority in an amount aggregating $120,151, 891 for ceee ets 
authorized by Section 236 of the National Housing Act, as amended. The : a 
éistribution of the unreserved balance is currently under-review in 


éeonenbton with the preparation of the Fiscal Year 1977 Budget. ~ No 
specific dtscribucton has been wide! ieee ‘the Department has about 
$65 million of this contract authority set aside for bona-fide commitments. 
pe “The balance is expected to be committed by the Department for (1) amendments 
to contracts for the payment of interest reduction payments on calaiceesie 
7 projects as authorized by Section 236(h) of the National Housing hee, as 


amended;" and (2) “deep subsidies" mandated by Section 236(f)(2) of the 


National Housing Act, as amended by Section 212 of the Housing and Community 


Development Act of 1974. 
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Section 236(¢) of the National Kasia Act, as amended by . 


o 


genre 212 of “the Housing and Connuntty Dovdl opment Act of 1974, 


". provides that Section 236 project owners shall fp ete pay to the 


I 


y all rental charges collected in excess ar basic rental charges 


Secretar 


and that these excess rental charges shall. be placed in a rescrve fund 


by the Secretary. This section goes, on to state that the Secretary may . 


oe 
a 
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; use the excess rental charges in the reserve fund to make operating 
subsidy payments to project owners by crediting the reserve funds to 
the appropriation authorized by Section 236(i), as amended. Section 236(i), 


as amended, in addition to authorizing appropriations to carry out the 


Section 236 program, provides that the — has no more contract 


authority than that granted by appropriations acts. "Therefore, the 


* Department can use the $37,623,293 balance in the reserve fund, as of 
_ August 31, 1975, for the payment oF esas subsidies only to the 


extent that there exists sufficient unreserved contract authority 


feleased by Congress for that ceadadee However, as is indicated in © 
paragraph 7, the ‘Departaent ~~ to comit its entire unreserved 


balance of contract authority for purposes a than contracts an 
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ie * ALBERT J. RLAN 
*. Director, oftice. of svdget 
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Gis. ;Subscrived and, sworn to ag. a me on =e “day of d iecucd 4808. 
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‘have responsibility pursuant to a delegation of authority from the 


“costs. Sharp rises in property taxes, utility rates and the cost of 
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H. R. Crawford, being duly sworn, deposes and says: 


1. I en the Assistant Secretary for Housing Menagement of the 


Departeeat of Housing and Urban Development (HUD), and as such, T 
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an 


Secretery published at 36 F.R. 5005, as amenced, for all housing 


me 


manegezeat functions of HUD, including ll canagement activities 


under the National Housing Act, as amended. 
. 


2. The vepartment is extrenely concerned with the problems - 


co ae 8s cee | Pe NE SESS 
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threatening the -economic viability of HUD insured and subsidized 


multifesily housing projects ‘as well as the financial burdens 


imposed upon the low- and moderate-income tenants of these projects 
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who must pay higher xents to meet the coutinuing rise in operating 


a 


ote 


ether goods and services essential to the operation of multifamily 
housing projects have brought adouc an alaraing acecleration in the 
tate of defaults in mortgage payments by Che mers Of sueh peajects, 


It 4s the position of the Department that a broad strategy, which 


ee ed 


will address itself to the problems of all HOD sssisted multifanily 


projects, is necessary to alleviate what has become o financial crisis. 
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3; ‘ee oes subsidy provistous of Secttun 212 of the 
Housing and Cenneniey ula sii Act of 1974 in on debeeis by the 


Congress to address the excishes of increaked operating costs in 


Section 236 projects by providing additional subs tides to the project 


owner. However, Section 212 does not authorize miditional assistance 
_for HUD assisted mul tstomtty projects insured under other sections of 
the National Mousing Act which face identical problems, 

4. Section 212 of the Housing and Comment ty Deve lopment Act of. 
1974 authorizes the payment of operating subsidien to Section 236 
project owners only to the extent necessary to mafutain the basic 
* yental charges for tenants at levels not in excess of 30 ae 
‘of their gross inconc, Shacefere, the petetit of pecacine subsidies © 
flows only to those Section 236 pachanta which ara vecupicd by tenants 
whose basic rental charge exceeds 30 percent of thalr gross income. 
There are Section 236 projects in which a majority or all of the 
tenants occupying its units pay a rental charce which docs ast 
exce-1 30 percent of their gross income. Consequently, the paynent 
of operating subsidies will have little or no amelforating effect 
ies the economic difficulties threatening the owners of a nenber 
of Section 236 projects. ‘ 

5. The payment of operating subsidies solely tu Section 236 
project owners, therefore, is inequitable in providing relief aely 
to a small proportion of aD bsuivieictay Ue ae projects cad to 
a@ even ‘gualler group of Scnettviostas == those owners of Section 236 
projects whose tenants have a basic rental charge exceeding 30 parcent 
of gross income. In view of the need for a general eultifertly default 
policy which will address itself to the economic difficulties facing 
Owners and tenants of all HYD assisted multifamily projects, the 


Department is currently considering a wumber of alternative proposals 


° .d 
for solutions that are more comprehenstye and more equitatle. 


te 


6. There are two basic approaches to affect the-cash ftow 
problems facing multifamily projects | without caising the rental 
charges that the tenants must pay. The first is to privkbe additional 
subsidies for the projects to inerease operating income, This approach | 
does not affect the amount of the mortgagor's debt service payments. 
The other option is to decrease. the debt service on the mortgage 

thereby freeing additional income for the operation of the project. 
There ate a number of alternative methods to achieve the goals af 
each of these options. Sebaat the alternatives currently being 
considered by the Department ere as follows: 


(a) A policy whereby mortgages are assigned to HUD and 


. then recast to require a assem of principal. and 
interest based upon suceant and foreseeable project 
Sncome. The balance of the principal meal not become 
due until the expiration date of the eetcionl indebtedness; 

(b) A policy whereby Section 8 units, authorized by the 
Housing and Community Development Act of 1974, would 

i _be allocated to distressed multifamily projects, thereby 
providing a base of rental income for the prota’ which 
wee rise with inflationary cost increases as they are 
sustained, and not etude ‘she rent she tenants nust pay; 

(c) A policy which ‘permits Section 236 project owners’ ‘to 

"offset rents collected in excess of the basic rental 


. 


charge against uncollected rents as a cushion against 


dncreased operating costs. Consideration-is also being 


given to making this procedure retroactive for the - 
. excess rental collections which have been remitted to 
HUD: pursuant to Section 236(g) of the National Housing 
: Act, ae amended; 
(4d) A policy permitting extensions in the maturity-date of 


. ‘ the mortgage, thereby decreasing the project's debt : 


service payments; 
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A policy which permits the transfer of nonprofit 
projects to Limited distribution ownership to improve 


management, i.e., management which is motivated by 


existing benefits available to owners of subsidized 


projects; 
A policy which authorizes an increase in the tenant 
income limits for subsidized projects which, coupled with 
the increased ise of ie poe ere gsr provide an 
Snevesse in rental income while at the same time cushioning 
the decect of increased operating costs on lower income 
tenants; and 
A legislative proposal be pean payment of a partial 
insurance claim (out of the insurance fund established by 
Section 238 of the National Housing Act, as essated) to 
the ives owner which would reduce his mortgage 
indebtedaess to a monthly suaeetvattion which he can afford 
to pay out of coreent income. A second note mortgage for a 
amount of the insurance claim paid would be held by HUD and ( 
be repayable under terms consisting of, favorable interest 
fates and a deferred start of amortization. 
"h & Multifamily Defaults Studv was undertaken within the Department 
"at “the request of former HUD Secretary James T. Lynn. This study probed 
many of the alternatives currently being considered by the Department to 
: alleviate the default problem in HUD assisted multifamily projects and 
wresues the potential effectiveness of each alternative proposal. in 
addition, the Department helped launch a $700,000 research and demonstration 
effort to gain new insight and answers to problems besetting some 60 
financtally troubled multifamily housing projects in the New York City 
arca, These projects contain 16,500 dwelling units and sencesent mortgages 


totaling almost $370 million. 


~~ 


defaults upon the Low- and méderate-income tenants residing in such projects, 


: were designed to solicit the proposals of tenant groups, project owners 


.@ 


8. Earlier in the year, the Department announced a temporary . 
suspension of further referrals to the Departnient of Justice of 


additional foreclosures of WUD subsidized multifamily projects owned by 


nonprofit and limited dividend mortgagors, except in the case of 
abandonment or similar circumstances. In an effort to obtain the views 
ia 


of all interested public’ and private sources concerning HUD's policies on 


defaults in all HUD subsidized multifamily projects and the impact of 
the Department held public hearings on May 5 and 6, 1975, These coimestia 


and other representatives of the community at large on alleviating the 
default problem so that these proposals can be added to those euprenity 
being considered by the Department. . 

9. While the Gesactions is engaged in examining the potential 
effectiveness of alternative proposals designed to alleviate the 
financial difficulties of all HUD insured and subsidized multifamily 
projects and the adverse impact of these difficulties upon the tenants 
ef such projects, it has no plans to implement the provisions of 
Section 236(£)(3) and \g) of the National Housing Act, as ¢ ted, which 
authorize the payment of operating subsidies to Section 236, ject owners. 
It is the position of the Sapactnent that the alternative pzoposals currently 
being considered provide a broader approach to the economic difficulties 
threatening multifamily weojent ‘owners as well as the tenants of ah 
projects. : : 

10. Secretary Hills, Under Secretary Mitchell and I apgeared before 


the Senate Committee on Appropriations on April 21 and 22, 1975. At 


these hearings, the intent of the Department not to implemert the statutory 


“authority to pay operating subsidies to Section 236 project owners, at 


ithis time, was made clear to the committee. The committee vas concerned 


with options being considered by the Department to allevies the 
‘multifamily default pteblon as well as the financial difficsl ties threatening 
the tenants of these projects. The Secretary, the Under Seretary and I 


OBscussed some of the alternatives being considered by the Departinent as 


S32 
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well as sone of the methods proposed far their implementation. i also 


appeared before the Subcommittee on "wD and Other Independent Agencics of 
the House Committce on Appropriations at hearings held cn Apria 14 through 
18, 1975, At these hearings, the Subcommittee was informed of the Depart- 
ment's intent with respect to the implementation of the statutory authority 
to pay operating senebitie under the Sention 236 program, Departmental 
spokesmen will continue to keep those committees fully infomned concerning 
the progress made in the development of alternative solutions and the pcesibic 
need for legislation in this area. 
11, On Jply 29, 1975, “the Sapartnent published an Interim Rule at 
40 F.R. 31873, implementing the new Section 236(£)(2) of the National 
Housing Act. This regulation will provide addi-ional rental assistance 
payments to a Section 236 etaject for tenants who cannot afford to pay the 
basic cuntet charge with 25 percent of their income. Rental assistance 
‘payments to eligible gcejacts will nornally be made available te 20 percent 
of the dwelling units. This aningae Rule was effective upon publication 
and the Department has provided a so day period hui interested persons to 
anne comment ‘patie adopting a final tule. 
12: * Pursuant to the request of the Secretary, I estimated the minimum 


amount of funds necessary to make operating subsidy payments to all Section 235 
projects under management in Fiscal Year 1976, which commences July L, 1973. 
Based upon calculations made by members of ny staff, I estinetad that it 
would cost approximately $4.2 million per month or $53.4 million per year 
to implement the operating subsidy program for all Section 236 projects 
under management in Fiscai Year 1976. The balance in the reserve fund 
established by Section 234(g), as amended, was $37,823,293 as of 
August 31, 1975. 4G : 

13. Section 236(g) of the National ‘fousing Act, as amended, provides. . 
that during ‘any period that the Secretory determines that the balance in 


the reserve fund, established by Section 236(b), is adequate to meet the 


estimated operating subsidy payments, as authorized by Seetion 236(£){3), 
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the amount in the reserve fund shall be eeadiead to the aPERDETTO Tech 

authorized by Section 236(i) and be Satish oneid the end of che next 

fiscal year (FY 1976) for the purpose of making operating subsidy payments. 
, The Secretary has not ‘determined thac the peibace in the reserve fund is 


* gufficient to meet the estimated operating svbsidy payments for the more 


o 


than 3, 650 Section 236 piriects under management. 
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. .° He Re CRAWFORD \ 
: ais Assistant oan \ 
Ce se : for Housing Management 


Subscribed and sworn to. before me on 2 this 23 day ot October, 1975. 


SOTARY PUBLIC ~~ 
Cimmicaiea Beges June 30, 1878 
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et CARLA HILLS, ET AL. 
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CLAUDIA WALTER, ET AL. 
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_JANETTD LITTLE, ET AL. 


“vs, CIVIL NO. H-75-346 


CARLA HILLS, ET AL. 
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AFFIDAVIT OF FRED W. PFAENDER 
’ Pred W. Pfaaender, being auly sworn, deposes and says: 

2. I am the Director of the Office of Loan Management, Department of 
Housing and Urban Development (HUD). My responsibilities as Director : 
include the development and recommendatien of galickes; and establishment 
of operating plans and procedures, for servicing HUD insured and subsidized 
multifamily housing projects. The titeoucion “ae forth in tis affidavit is 
based upen my personal knowledge and. Snfaceation supplied to me by members 
of my staff. ; : 

2. The purpose of this affidavit is to supplement the Affidavit of 
Redert C..O0dle, Jr., which was filed in these actions to explain the basis 


of the Department's plan to refund to certain Scction 236 project owners 


those excess rentals which were erroneously remitted to HUD in amounts over 


those required by statute. 


3. As stated in paragraphs 3 through 5 i the Odle affidavit, rentals 
which a tenant of a Section 236 project must pay is derived from the application 
of two princ tploss “baste reutal charge” and the “fair market rental charge." 
A tonant is requiced to pay the "basic rental charge” or 25 percent of bis 
adjusted income, whichever is greater. Wowever, in no cvent will the rental 


exes J the “fatr market rental charge.” 562 


«2s 


4. Pursuant to Scction 236(g), a project owner is required to 
remit to the Department all rental charges collected which are in excess 
of the basic rental charges. The obiigation — owner to remit excess 
rentals cs the Gepartuant set forth in a “Regulatory Agreement" entered 
: 5 into between the owner and the Dane rencoke A sample of a Regulatory 
Agreement is attached hereto as Exhibit A. as 
a - 5. Paragraph 4(i) of sha Regulatory Agreement provides that project 
pau : 
“Shall remit to the Commissioner (Secretary ] on or before the 
10th day of cach month the amount by which the total rentals 
*-s9. lected on the dwelling units exceeds the sum of the 
. approved basic rentals for all occupied units, which remittance 
shall be accompanied by a monthly report on a form approved by 
the Commissioner, provided that a monthly report must be filed 
even if no remittance is required.” : 
The form approved by the Secretary to accompany this monthly remittance 
is HUD Form 3104. As set forth in the Odle affidavit, this form was 
revised in June 1975 to clarify the formula for calculating excess rentals. 
Prior to tnis revision, HUD Form 3104 did not provide for a loss incurred in 
one month to be carried forward so that it offsets: actual rent collected in 
following months. 

6. Paragraph Ll of the Regulatory Agreement provides that, upon a 
violation of any of the provisions of that Agreement, the Secretary may 
declare the project owner to be in default of his obligations under the 
Regulatory Agreement unless the violation is corrected within 30 days of the 
notice to the project owner of the violation. If such a default is declared, 
the Secretary may, among other things, require the project owner's indebtedness 
innediately due and payable and then proceed with a foreclosure of the re 
(The Secretary's remedies in the event of the project owner's noncompliance with 
“any" provision of the Regulatory Agreement are set forth in cavagraol 11a) 
through (e)). : : : ; 

7. A similar provision is set forth in the Meibesact Redur tion pce 


Contract," which constitutes the contract between HUD and the mortgagee for 


"Section 236 assistance. That contract appears at 24 C.F.R. 236.501 ct seq. 


. 
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Section 236.510(b)(3) provides that the Sccretary may terminate interest 
reduction payments made to the mortgagee on behalf of the project owner 
(mortgagor) if that project owner fails to meet his obligations under the 
Regulatory Agreement. 

8. As stated in paragraph 7 of the Odle affidavit, instructions for 
calculating excess rentals pursuant to Section 236(g) of the National Housing 
Act were set forth in HUD's Insured Project Servicing Handbook. Prior to 
June 1975, the date of issuance of Transmittal Notice No. 24 which amended 
that Handbook to provide new instructions for calculating excess rentals, the 
Insured pesiect Servicing Handbook contained, at Chapter 4, Section 3, 
paragraph 9(a), a set of “Delinquency Follow-up Steps." These Delinquency 

. Follow-up Steps were intended to provide HUD management personnel with a 
"step-by-step procedure for Gaxcislcs the authority contained in paragraph 11 
of the Regulatory Agreement and 24 C.F.R. §236.510(b)(3) to take punitive 
action in the event of a project owner's noncompliance with the requirement of the 
Regulatory Agreement pertaining to emittance by the project owner of excess 

rentals. This procedure was to be followed in all cases in which Section 236 
project owners fail to submit either Form 3104 or any excess rentals collected 
“for the month. Under the terns of this procedure, if voluntary compliance 
could not be obtained, the Department, "will automatically suspend the interest 
tededtioc payments ive asia: with the next payment due to be paid." (Handbook 
HM 4350. 1, Chapter 4, Section 3, paragraph 9(a)(4)) See Exhibit B, Transmittal 
Notice No. 12, which amends Chapter 4 of Handbook HM 4350.1. 

9, Therefore, Section 236 project owners vice subject to the imposition 
of sanctions for noncompliance with “any” provision of the Regulatory Agreement, 
including the provision requiring the remittance of excess rentals each month 
on a forn approved by the Secretary. Prior to June 1975, that form (HUD 
Fonn 3104) did not provide instruc tions which permitted project owners an 

‘offset for rents not collected. in prior months. Sennentens y project owners 
were required to eegitt alt rentals collected in excess of basic rentals. The 


“Delinquency Setiow-op Steps," contained in Handbook uM 4350.1 provided a 


Procedure to be followed in circumstances where project owners did not remit 


any part of the excess rentals duc for the month. 
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10, In addition to providing an offsct for rents not collected in 
prior months, the revision to liUD Form 7104 in Juac 1975 provided preject 
owners with instructions for making an "adjustment for vacancies" in 
computing the amount of excess rentals to be remitted to IUD, The following 
exemple is illustrative of the manner in which the adjustment of vacancy works: 
HYPOTHETICAL 
A project owner rents a vacant unit on the [Sth day of the month. 
Tne basic rent for that v it is $150, however, the income of the tenant renting 
the unit dictaces that he pay $160. In light of the fact that the unit is being 
rented for one-half of the month, the tenant is required to pay $80 for that 


month. 


- Due to the lack of proper instruc tions accompanying HUD Fonn 3104 
‘prior to June 1975, certain project owners would compute the excess rental for the 


hypothetical unit as follows: : 


BASIC RENT AMOUNT ACTUALLY COLLECTED EXCESS 


$150 : ies ee 


Since the $80 actually collected is not in excess of the basic rent, certain 
project owners would remit no excess rental to HUD for that unit. 

“se Under the terms of the instructions contained in revised Form 3104, 
erchist owners must add an “adjustment for vicwctes” to the amount of rent 
actually collected. The adjustment equals the pre rata share of. the basic rent 
for. the portion of the month that the unit was unoccupicd. Therefore, using the 
same hypothetical, the project owner must add $75 (the pro rata share of the 
basic refit for the portion of the month that the unit was unoccupicd) to the 
$80 actually collected, and remit a $5 excess rental to END for that unit. 


BASIC RENT AMOUNT ACTUALLY COLLECTED EXCESS 


$150 : $155 (380 + $75) : $5 


+ Had the unit in this hypothetical been rented for the entire month, the project 


owner would have collected $160 for that month, some $10 over the basic rent 


Pe ar 
for the unit. Under the terms of revised Fonn 3104, if the unit is rented 


for one-half month, the project ‘owner collects $80, ‘adds a $75 adjusunent, 


for a total of $155, some $5 ever the basic rent for the unit. Therefore, 


4£ the unit is rented fer one-half month, the amount of the cxcess t’ Ye 


remitted to HUD is one-half of the excess which would have to be remittcd 


if the unit is rented for the entire month. 
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FRED W. PFARRDER 
Director, Office of Loan Management 


Subscribed and sworn to before me on this 26 “day of Mit 1976. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


VERNICE DUBOSE, et al., 


Vv. Civil Action 
No. H-75-303 


CARLA A. HILLS, et al., 


CLAUDIA WALTER, et al., 


Vv. Civil Action 
No. H-75-345 


CARLA A, HILLS, et al., 


SANETTE LITTLE, et -1., 


Vs Civil Action 
No. H-75-346 


CARLA A. HILLS, et al., 


AFFIDAVIT OF FRED W. PFAENDER 

Fred W. Pfaender, being duly sworn, deposes and says: 

1. I am‘the Director of the Office of Loan Management, 
Department of Housing and Urban Develcpment ("HUD"). My 
responsibilities as Director include the development and re- 
commendation of policies, and establishment of operating pleas 
and procedures, for servicing HUD insured and subsidized 
mulvifamily housing projects. The informationfset forth in this 
affidavit is based upon my personal knowledge and information 


supplied tc me by members of my staff. 


a 


ofa 


2. The purpose of this affidavit is to bring to this 


court's attention the facts surrounding the Department's 


decision to refund to certain owners of projects insured 
unde. Section 236 of the National Hous ing Act, a substantial 
portion of the sums previously derived from them and presently 


- credited to the excess rental reserve fund established by 


Section 236(g) of the National Housing Act, as amended. It 


is also the purpose of this affidavit to inform the court 
of the effect of this decision upon the requirements of this 
court's "Ruling on Plaintiffs' Motion for Preliminary 
Injunction," dated December 15, 1975. 
3. 


Section 236 was added to the National Housing Act 
in 1968 to encourage private enterprise to engage in the 
development of good rental and cooperative housing for lower 


income families. It authorizes. the provision of mortgage 


insurance and assistance in the for:. of periodic subsidy 
payments to an eligible mortgagee in order to reduc? the 
mortgagor's interest costs on a market rate FHA-insured pro- 
ject mortgage down to one percent per annum. The interest 
subsidy, in turn, makes possible lower rentals to be paid 

by those occupants who qualify for Section 236 assistance. 
The rent a tenant must pay is derived through the use of 

two principles: The "basicvrental charge”: and the “fair market 
rental charge". The former is determined on the basis of 
operating the project with payments of principal and interest 
due under a mortgage bearing interest at the rate of 1 


percent per annum, The latter is determined on the basis of 


operating the project with payments of principal, interest, 


and mortgage insurance premium which the mortgagor is obligated 


to pay under the mortgage. 


A qualified tenant must pay the "basic rental charge" 


or 25 percent of his adjusted income, whichever is greater. 
However, in no case will a tenant's rental payment exceed the 
"fair market rental charge”. 
4h, prior to the 1974 amendments to Section 236, Section 
236(g) provided that project owners, "Shall, as required by 
the Secretary, accumulate, safeguard, and periodically pay 
- to the Secretary all rental charges collected in excess of 
the basic rental charges. Such excess charges shall be 
deposited by the Secretary in a fund which may be used by 
him as a revolving fund for the purpose of making interest 
reduction payments ...." 
5. This statutory requirement was inserted into the 
® "regulatory agreement" which constitutes a contract between 
HUD and the project owner (mortgagor) for Section 236 
assistance. Each regulatory agreement provides in pertinent 
part that the project owner shall remit each month to the 
Department, together with the appropriate reporting form, 
the amount by which the total rentals collected on the 
dwelling units exceed the sum of the approved basic rentals 
for all.occupied units. Project .wners are required to remit 
excess rentals to the Department along with HUD Form 3104, 
"Monthly Report of Excess Income". (Exhibit A) Instructions 
for calculating such excess rents were set forth in HUD's 
Insured Project Servicing Handbook. 
6. In the latter part of 1973, it came to the attention 
of HUD's Office of Loan Management, the office responsibie 
for implementing Section 236(g), that a great deal of 


uncertainty existed on the part of Section 236 project owners 


concerning the computation of excess rentals. After a review 


which began in early 1974, the Office of the Assistant 
Secretary for Housing Management determined that the manner 
in which most project owners were computing excess income 
was not consistent with the statutory requirement as set 
forth in the regulatory agreement. Because of insufficient 


instructions accompanying HUD Form 3104, project owners 


had been making monthly computations of excess rents on a 


noncumulative basis which provided no offset for rents not 
collected in prior months. As a result of these miscalculations, 
project owners were erroneously remitting to HUD amounts in 
excess of the amounts due under the statutory requirement. 

The following example is instructive in demonstrating the 

manner in which this inequitable situation arose: 


(cumulative) ACTUAL RENT 
BASIC RENT TENANT OWES EXCESS, IF ANY COLLECTED 


FIRST MONTH 


120 150 


SECOND MONTH 


120 


As set forth in this chart, two tenants were delinquent 
in payment of their rent for the first month. This delinquency, 
however, was made up in the second month as a result of the 
payment of two months rent by the two delinquent tenants. 

In the second month, the project owner collected rents in the 
amount of $750, some $300 in excess of the sum of the basic 
rents ($450 for that month. With no allowable offset for 
rents not col octed in the first month, a project owner 

would be required to remit $300 in excess rents to HUD. 
However, with the benefit of such an offset, the actual 
amount required to be remitted to HUD in the second month 

is $100, which equals the »ggregai2 asount collected in 
excess of basic rents for the first 12d second months. 

7. The Department determined that the excess rental 
requirement contained in Section 236(g), properly interpreted, 
requires a project owner to utilize a method of computation 
of excess rentals which aiiows an offset for rents not 
collected in prior months. In June 1975, final clearance 
was given to Transmittal No. 24 (Exhibit B), which revised 
HUD's Insured Froject Servicing Handbook to provide the 
following formula for calculating excess rents: 

Total month's rent collections 

Less basic rents for all occupied units 
Less collection losses 

Will equal excess rents 

In that same month, HUD Form 3104 was revised to 
clarify the formula for calculating excess rents. Revised 
Form 3104 (Exhibit C), provides for a loss incurred in one 
month to be carried forward so that it offsets actual rent’ 
collected in following months. This revised Form 3104 does 


not represent a new procedure for calculating excess rentals, 
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but rather a clarification of the procedure which project 
owners should have been utilizing since the inception of the 
Section 236 program. 
8. As a result of this clarification of the procedure 
for compliance with Section 236(g@), a project owner now 
remits only the amount of excess rents properly computed as 
required by statute. However, no provision ! et been 
made to compensate a project owner for excessive payments 
previously remitted to HUD prior to June 1975. I have been 
advised by the Office of General Counsel that the Department 
is legally obligated to refund overpayments erroneously 
remitted by a project owner as a result of an incorrect 
interpretation of the requirements of Section 236(g) and the 2 
regulatory agreement. On the basis of this legal opinion, , 
the Department has developed and is preparing to implement a 
procedure for refunding excess rentals erroneously remitted 
by making the formula set forth in revised Form 3104 and 
Transmittal No. 24 retroactive to the date that each project 
nities began remitting excess rentals to HUD. The Department 
estimates that approximately $18 million is necessary to make 
these refunds. i 
9. On August 22, 1974, Congress enacted the Housing 
and Community Development Act of 1974. Section 212 of that ° 
Act amends Section 236(g) of the National Housing Act to 
provide that excess rentals shall be credited to a reserve 
fund which is available to make operating subsidy payments 
-authorized by subsection (f)(3). This statutory provision 
states that, during any period that ‘he Secretary determines 
that the balance contained in the reserve fund is sufficient 
to meet estimated operating subsidy requirements, it shall be 


credited to appropriations authorized by Section 236(1) and be 
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available until the end of the next fiscal year for the purpose 
of making operating subsidy payments. As set forth in the 
Affidavit of H.R. Crawford, the Secretary has not made such 

a determination for the following reasons: 

(a) the Department has estimated that it will require 

an amount aggregating $4.3 million per month or 

$51.4 million per year to meet nationwide operating 

subsidy requirements for Fiscal Year 1976; and 

(b) the amount contained in the reserve fund as ofr 

October 31, 1975, was $40,647,789.00. 

No mention was made in that affidavit of a potential charge 
upon the $40,674,789.00 balance to make the refunds described 
in this affidavit. 

10. In its Ruling on Plaintiffs! Motion for Preliminary 
Injunction, dated December 15, 1975, this Court stated as 
follows: 

"As of October 31, 1975, the balance in the 
fund was $40,647,789.00. The Department 
estimates that full implementation of the 
‘operating subsidy' program would require 

: approximately $4.3 million per month, or less 
than $30 million for the remainder of Fiscal 
Year 1976--the last year for which this use 
of the reserve fund is presently authorized. 
The determination required here is merely a 
ministerial act, which may be ordered by me 
despite the Secretary's prior refusal to 
perform it. Therefore, I order the Secretary 
to determine whether 'the balance in the 
reserve fund is adequate to meet the estimated 
additional assistance payments' due until the 
end of this fiscal year". (reference to 
footnotes omitted) 

11. In view of the fact that there is a charge upon the 
reserve fund for the sums necessary to refund excess rentals 
erroneously collected prior to June 1975, the Secretary 
cannot determine as a ministerial act that the balance is 
sufficient to meet estimated operating subsidy requirements 


for the remainder of Fiscal Year 1976. Although the 
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Department has estimated that $18 million will be required 


to make such a refund, the precise amount required, which 
can only be accurately determined after project owners 
submit the necessary financial records, may exceed the 

$18 million estimate. Were the Secretary to determine, 
pursuant to this court's Ruling, that the balance contained 
in the reserve fund is sufficient to meet estimated operating 
subsidy requirements for the balance of the current fiscal 
year, that entire balance must be credited to appropriations 
authorized by Section 236({1) and remain available yntil the 
end of Fiscal Year 1976 for the purpose oi making operating 
subsidy payments. Under these circumstances, the Secrevary 
would be unable to meet her legal obligation to refund to 
Section 236 project owners those excess rentals erroneously 
collected prior to June 1975. 

12. Furthermore, in its Ruling on Plaintiffs' Motion 
for Preliminary Injunction, dated December 15, 1975, this 
court stated as follows: 

"Once that determination is made, the only 
apparent obstacle to continued payment of the 
gubsidy to these vnree project: is the require- 
ment that the cost increases they have suffered 
be found to be 'reasonable' and ‘comparable! to 
these affecting similar rental projects. In 
view of the fact that HUD has itself approved 
the rent increases which began this litigation, 
based at least in part upon these figures, that 
requirement should not present any problem. .I 


therefore order the Secretary to make the required 
finding, if proper". 


Pursuant to the Court's order, the Department has determined 


that the increases in the costs of utilities and local 
property taxes for the Section 236 projects involved in 
these cases are reasonable and comparable to cost increases 


affecting other rental projects in the community. 


— w hee ‘ 
BR 


FRED W., PFAEND 
Director of the Office of Loan 
Management 


‘Subscribed and sworn to before me on this ore of April, 1976. 


Voi 8 oD 


My Conmissioa Bakes = JAN 31 1979 


nom! 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 
VERNICE DUBOSE, et al., 
Plaintiffs, 
cvs Civil Action No. H-75-303 
CARLA A. HILLS, et al., 


Defendants. 


/ 
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6 AFFIDAVIT OF CARLA A. HILLS 


Carla A. Hills, being duly sworn, deposes and says: 


1. I am the Secretary of the Department of Housing and 
Urban Development. All of the functions, powers and duties of 
the Department, including those powers conferred by Section 236 
of the National Housing Act, as amended, are vested in the 
Secretary. 12 U.S.C. 1702. 

2. It is the purpose of this affidavit to inform the Court 
of the basis of my decision not to implement the statutory 
authority to make operating subsidy payments to the owners of 
projects insured under Section 236 of the National Housing 
Act, as amended, for. this fiscal year. 

3. Section 236(£) (3) of che National Housing Act, as 
amended, authorizes the Secretary to entex into contracts to 
make operating subsidy payments to the owners of Section 236 
projects. It also provides the Secretary with the authority 
to make operating subsidy payments when they become due under 
the terms of these contracts. The dollar amount of contracts 
authorized to be entered into under this grant of authority, 
however, is limited by the amount of unreserved contract 


authority released by Congress for purposes authorized by 


* 
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Section 236. By releasing such contract authority in appro- 
priation acts, Congress places a statutory ceiling on the 
dollar amount of contracts to make future payments which may 
be entered into by the Secretary. 

4. As of September 30), 1975) the most recent data for 
which figures are available, the Department had an unreserved 


balance of contract authority in an amount aggregating 


. 
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$97,824,746 for contracts authorized by Sectiorf236 of the 
National Housing Act, as amended. However, this total includes 
$7,067,256 in program reservations which had been made but 
not formally recorded on the Department's accounting records. 
Therefore, as a realistic matter, the Department had available 
Section 236 contract authority aggregating only $90,757,490 
on that date. Under the fone of Section 236 of the National 
Rousing Act, as amended, this unreserved balance could be 
utilized for three distinct purposes: 

a) contracts for interest reduction payments 

authorized by Section 236(a), L amended; 


b) contracts for deep subsidy payments authorized 


by Section 236(£) (2), as atiended; and 
c) contracts for operating subsidy payments 
authorized by Section 236(f) (3) and (g), as 
amended. 
5. The cost of implementing each of these programs has 
been estimated by the Department as follows: 
A. Costs'of Implementin the Interest Reduction Program 
Interest reduction payments authorized by 
Section 236(a) of the National Housing Act, as 
amended, are periodic subsidy payments made by 
the Department to mortgagees in order to reduce 
_the mortgagor's (Section 236 project owner's) 


interest costs on @ market-rate FiA-insured 
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project mortgage. The interest. subsidy, in 
turn, makes possible lower rentals to be paid 
by the project's tenants. Prior to January 5, 
1973, the date of the Department's suspension 
of the Section 236 interest reduction program, 
the Department represented to certain entities, 
such as State and local governments, regional 
councils of government, local urban renewal, 
redevelopment or model cities authorities, 
developers of federally assisted new community 
projects, and the military, that it would enter 
into contracts with such entities for interest 
reduction payments on projects which were then 
being developed. Such entities proceeded with 
the preparation of plans for projects in reliance 
on these eececeentacious- After the program 
suspension in January of 1973. the Department 
announced that it would honor these promises 
which it termed "bona fide comitments." Among 
the proposed proj ects which received bona fide 
commitments are those ‘necessary to - provide 
needed housing for the elderly, for disaster 
victims, for areas determined to have a 
substantial need for accommodations for military 
personnel, for federally assisted new community 
_projects, and to meet the statutory relocation 
housing requirement for urbem renewal areas. I 
am informed that failure by the Department to 
honor such bona fide commitzents would create 


chaotic conditions for such entitics, which, in 
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reliance upon the Department's representations, 
have expended funds in preparation for the 
development of a project. I am also informed by 
my staff that these difficulties would be com- 
pounded in instances where the development of 
such projects is necessary to meet the low cost 
housing, relocation or other program requirements 
for federally assisted urban renewal, model cities 
or new community activities. The Department has 
estimated, on the basis of a project-by-project 
count, that the total cost of honoring outstanding 
bona fide commitments is $48.6 million. This 
estimate was based upon the following data: 
1) Bona fide commitments to 38 State-aided 

Section 236 projects, comprising some 
13,563 units, are currently outstanding. 
The cost cf making interest reduction 
payments on behalf of these projects, 
‘based upon current figures concerning 
the mortgage amount for each project, 
amounts to $37,965,201; 
2) Bona fide commitments to 56 non-State- 
aided Section 236 projects, comprising 
some 7,397 units, are currently out- 
standing. The cost of making interest 
reduction payments on behalf of these 
projects, based upon current figures 
‘concerning the mortgage amount for each 
project, amounts to $10,673,871. 

| ‘The Department therefore has set aside and 
intends to utilize $48.6 million of the unreserved 


balance of Section 236 contract authority for 


bona fide commitments. 
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In addition to its obligation to honor out- 
standing bona fide commitments, the Department has 
entered into agreements with housing finance agen- 
cies the effect of which is to amend contracts for 
interest reduction payments on new Section 236 
projects by inereasing the amount of the interest 
reduction subsidy. Approximately two-thirds of 
these amendments will be made on behalf cf projects 
assisted by State governments. Such amendments 
became necessary when the construction, debt 
service or other development costs of the 
sponsor exceed those estimated at the time that 
a fund reservation is made for the project. 


Where such increased costs lead to an increase in 


‘the principal or interest onthe project mortgage, 


an increase in the amount of the interest reduction 

subsidy is necessary to insure the project's 

feasibility. These agreements to amend out- 

standing contracts under certain conditions 

constitute agreements to reserve contract 

authority and utilize it for such amendments. 

The Department estimates the cost of outstanding 

amendments to contracts for interest reduction 

payments at $10.3 million. This estimate is 

based upon the following data: 

me There are currently outstanding 99 

agreements between HUD and State-aided 
Section 236 projects to amend each 
“project's contract for interest reduction 
payments. The sum of the cost of these 


99 amendments amounts to $4,682,463; 
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2) In addition to the amendments on State-aided 


projects, the Department has agreed to amend 
contracts for interest reduction payments on 
non-State-aided projects. The current average 
cost of these amendments is $1.9 million 
quarterly. Based upon this figure, the 
estimated cost of these amendments for the 
balance of Fiscal Year 1976 (9 months) 
amounts to $5.7 million. In order to meet 
its commitments under these agreements, the 
Department will utilize $10.3 million of the 
unreserved balance of Section 236 contract 
authority. 
Costs of Implementing the Deep Subsidy Program 
- Section 236(£)(2) of the National Housing Act, 
as amended, directs the Secretery to make so-called 
deep subsidy payments with respect to 20 percent 
of the dwelling units in any project assisted 
under a contract with the Depattment executed 
after August 22, 1974, the date of enactment of 
‘the Housing and Community Development Act of 1974. 
‘The minimum cost of making svch deep subsidy 
payments, pursuant to the requirements of 
Section 236(£) (2) of the Natimal Housing Act, 
as amended, has been estimated at $29 million for 
the balance of Fiscal Year 1978, and the transition 
quarter which ends September %, 1976. This 
estimate is based upon the following data: 
1) There are currently 69,753 Section 236 
units which were net placed under 
contract with the ikpartment on or 


before August 22, 1874; 


a 


A ee) ce) 


2) The Department estimates that the families 
occupying 30 percent of the Section 436 units 
nationwide will be eligible for deep subsidy 
payments. This 30 percent figure represents 
the average of: (1) the statutory requirement 
that 20 percent of the units in each Section 
236 project be eligitte for deep subsidy 
payments; and (2) the statutory authority, 
which the Department has exercised, to 
increase the 20 percent requirement to meet 
the housing needs of elderly families. Forty 
percent of the units in elderly projects will 
be eligible for dats subsidy payments. 

a) The current average per unit cost of making 
deep subsidy payments amounts to $1,700 
annually. 

Therefore, in order to make the required deep sub- 

sidy payments for the balance of Fiscal Year 1976, and 

in the transition quarter, my staff informs me that the 
iv Department will utilize $29 millica of the unreserved 

balance of Section 236 contract authority. In the event 

that the Department exercises the authority, set forth 

in Section 236(£) (2) (A) and (B), as amended, to 

increase further the percentage of units in eu.) 

preject eligible for deep subsidy peyments, an amount 

in excess of $29 million will be necessary to implement 

the deep subsidy program. 

In addition to this sum, I an told that the Depart- 

ment will utilize $2.9 million of Section 236 contract 
authority to make deep subsidy payaents to projects 


which had received a commitment by the Department for 
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inte x tuction payments prior to August 22, 1974, 
but which were not finally endorsed nor receiving 
interest x2uuction payments until after that date. An 
amount in excess of $2.9 million is estimated to be 
required for a full implementation of the deep subsidy 
program for these projects. However, the Department's 
balance of unreserved Section 236 contract authority 
will aggregate only $2.9 million after $48.6 million 
is utilized for bona fide commitments, $10.3 million is 
utilized for amendments to contracts for interest 
reduction payments, and $29 million is utilized for 
deep subsidies. Since the total unreserved balance 
is $90.8 million, the only balance remaining to 
complete implementation of the deep subsidy program 
is $2.9 million. 
Costs of Implementing the Qnerating Subsidy Program 
After the enactment of the Housing and Community 
Development Act of 1974, on August 22. 1427! , Sexmexr 
Secretary of the Department of Housing and Urban 


Development James T. Lynn requested that the Department 


estimate the cost of implementing the operating subsidy 


program for Fiscal Years 1975 and 1976. Thereafter, a 
nationwide survey was conducted by the Department's 
Ofiice of Loan Management in order to develop the 
required cost estimates for implementation of the 
progrvam. This survey covered one-third of the 
universe of Section 236 projects nationwide. On 

the basis of the financial information obtained as a 
result of this survey, the Department estimated that 
it would cost $2,717,000 per month to implement the 
operating subsidy program in Fiscal Year 1975, and 
$4,289,000 per month to implement that program in 


Fiscal Year 1976. 
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On the basis of this estimate, my staff informs me 
that the operating subsidy program for Fiscal Year 1976 
would require an amount aggregating approximately 
$51.4 million. The Department would require for that 
purpose $51.4 million of the unreserved balance of 
Section 236 contract authority. Furthermore, since 
the costs of implementing the operating subsidy 
program will accelerate each year due to the general 
inflation in property taxes and utility costs, the 
Department will require contract authority greatly 
in excéss of $51.4 million to implement that program 
in subsequent fiscal years. 

6. In Fiscal Year 1975 and thus far in Fiscal Year 1976, the 
Department utilized its unreserved balances of Section 236 
contract authority to meet bona fide commitments to make interest 
reduction payments, amendments to contracts for interest reduction 
payments, and for contracts to make deep subsidy payments. The 
current unreserved balance of Section 236 contract authority 
has been programmed for the same purposes. 
>. 7, The sum of $90.8 million of unreserved Section 236 
contract authority is not sufficient to permit the Department to 
contract to cover the estimated costs of implementing the 
interest reduction, deep subsidy and operating subsidy programs 
for the current fiscal year. The estimated cost of such an 
implementation exceeds $142 million. The $90.8 million of 
unreserved Section 236 contract authority will be exhausted by 
the Department in meeting its obligations to honor bona fide 
commitments to make interest reduction payments, to amend 
contracts for interest reduction payments, and to make deep 
subsidy payments. In light of the insufficiency of the 


Department's unreserved balance of Section 236 contract 
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authority to implement all of the programs authorized by 
Section 236 of the National Housing Act, as amended, and 
upon the basis of staff analysis, I have determined that it 
4s not feasible to implement the operating subsidy program 
for this fiscal year. 

8. Although the Department cannot implement the operating 
subsidy program for this fiscal year, it will continue to take 
actions designed to alleviate the financial difficulties 
which motivated Congress to enact the operating subsidy 
amendments to Section 236 of the webtona’ Housing Act. The 

y operating subsidy: amendments we1e enacted to alleviate the 
financial hardships, generated by escalating utility rates and 
tax increases, which threaten the owners of HUD subsidized, 
multifamily projects and the tenants residing in those 
projects. 

The Department has considered a number of alternative solu- 
tions to these financial problems and has begun to implement 
some of chen, For example, 

a) Since February 1975, the Department has been 

ec? operating under a moratorium on foreclosures 
of certain subsidized multifamily projects, 

b) Relief procedures, such as modification and 
suspension of the requirement that project 
owners maintain a reserve for replacement, 
have been liberalized; 

c) Owners of Section 236 projects, in computing 
excess income which must be paid to HUD 

: ) and placed in the reserve fund, are permitted 
to deduct rents determined to be uncollectible 
and rent losses on unoccupied units; and 

d) A system has been instituted to alert HUD 

‘field office personnel of possible or pending 
defaults so that action to avoid the defauit 


can be taken before it occurs. | 
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In addition to these actions, the Department has proposed 


and is preparing to implement a plan to allocate Section 8 
subsidies, authorized by te Housing and Community Development 
Act of 1974, to those FHA-insured projects which are in danger 
of defaulting on their mortgage obligations. Such an allocation 
will assist occupants of Section 236 projects and other FHA- 
insured projects who, because of insufficient income, are 
unable to pay the rent required to suppert the project. The 
families occupying units in Section 236 projects which receive 
the benefit of Section 8 assistance will pay no more than 15 
to 25 percent of their adjusted income toward rent. The 
balance of the approved rent for the unit will be paid to 

the project owner in Section 8 subsidies. No Section 236 
contract authority will be required for implementation of 

this plan which will begin in this fiscal year. 

9. In light of my determination that it is not feasible 
to implement the operating subsidy program for this fiscal 
year, I have not instructed HUD field office personnel to 
begin calculating the initial operating expense levels for 
Section 236 projects nationwide. These calculations would 
necessitate the expenditure by the Department of a great 
deal of time, effort and funds and, absent an ability to 
implement the operating subsidy program, would have no effect 
whatsoever upon the financial difficulties facing HUD-subsidized 
multifamily projects. Moreover, at any time that a decision 
is made by the Department to implement the operating subsidy 
program, the calculation of the initial operating expense 
levels can be made with no prejudice or resultant hardship 


to those projects eligible for such payments. 
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In light of the insufficiency of the Department's unreserved 
balance of Section 236 contract authority to implement all of 
the programs authorized by Section 236 of the National Housing 
Act, as amended, and the actions taken by the Department to 
alleviate the financial difficulties facing the owners and 
tenants of HUD+ wbhsidized multifamily projects, it is my 
judgment that the utilization of available Section 236 contract 
authority for bona fide commitments, amendments to contracts 
for interest reduction payments, and deep subsidy payments, 
to the exclusion of operating subsidies, is in the national 
interest and is réquired to meet the Department's outstanding 
obligations and commitments under Section 236 of the National 


Housing Act, as amended. 


ARLA A. } ILL 
Secretary 


Subscribed and sworn to before me on this S day of 
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My Commiscion [y:!re3 June 30, 1978 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 
VERNICE DUBOSE, et al., 
Plaintiffs, 
Vv. Civil No. H-75-303 
CARLA HILLS, et al., 
Defendants. 
an 
CLAUDIA WALTER, et al., 
Plaintiffs 
Vv. Civil No. H-75-345 
CARLA HILLS, et al., 
Defendants. 


JANETTE LITTLE, et al., 


Plaintiffs, 
Vv. Civil No. H-75-346 
CARLA HILLS, et al., 
Defendant~. 
a ee 
AFFIDAVIT OF THOMAS J. O'CONNOR 
Thomas J. O'Connor, being duly sworn, deposes and says: 
Be I am the Director of the Office of Finance and 
Accou, .ing of the Department of Housing and Urban Development. 
My responsibilities include the authority to make payments 
pursuant to outstanding contracts entered into by the 
Secretary under authority contained in Section 236 of the 
National Housing Act, as amended. 
7 Section 236 of the National Housing Act, as amended, 
authorizes the Secretary to make the following types of 


payments to Section 236 project owners: 


FAX 


interest seduceteh payments authorized by 
Section 236(a), as amended; 
(b) deep subsidy payments mandated by Section 236 
(£)€2);,, as amended; and 
(c) operating subsidy payments authorized by 
Section 236(f)(3) and (g), as amended. 
3. Since the inception of the Section 236 program 
in 1968, all payments made under authority contained in 
Section 236 of the National Housing Act, as amended, have been 
made pursuant to outstanding contracts which provide for 
periodic subsidy payments to be made to the project owner 
over a period of years. As consideration for these periodic 
subsidy payments, the project owner contracts ee eoudy with 
all of the rules prescribed by the Secretary for implementation 
of the Section 236 program. 
4. It is and has been the ‘position of the Department, 


since the inception of the Section 236 program, that the 


substantive provisions of Section 236 of the National Housing 


Act, as amended, require that no payments authorized or 
mandated by Section 236 may be made except pursuant to 

such a contract and that no contract’ for such payments may 

be entered into by the Secretary except’ pursuant to a release 
of contract authority by Congress for purposes authorized 


by Section 236. 


ny, 


c Vy ys 
FAUT sta 
FHOMAS J. O° CONNOR 
“Director, Office of Finance and 
Accounting 


Department of Housing and Urban 
Development 


th 
Subscribed and sworn to before me this oS 7 day of February 1976. 
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Nétary Public 


My Commission Expires ale Ea 19-76 
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UNITED STATES DISTRICT.“COURT 
FOR THE 


: , Ve 
‘Fame ti PISTRIC? OF CONNECTICUT 
. See 
1 i, x * Ke Me HE ABN HE HE BH THEE 
ro) WERNICE DUSOSE, ET AL. 
be 2 ‘ 
3 : iV. IVIL ACTION NO. H-75-303 
» - bs ( : 
2 CARLA HILLS, ET AL. a ‘ oe 
; mf \eiaiotal HAHAH ELE KEENER ELMER ENE : 
Ps ee * 
CLAUDIA WALTER, ET AL. * 
i =a —« : 
iV. ““ # “GIVIL ACTION NO. H-75-345 
| * ; : : 
CARLA HILLS, ET AL. : : eee! 
Prerertrtrrereett terror Sl 
: i *, 
WJANETTE LITTLE, ET AL. els te 
q i se Me eaten as iy : 
iV. ae #°- GIVIL ACTION NO. H-75-346 
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‘HCARLA HILLS, ET AL. ANG air. Bas Inne Renate Cl 
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The plaintiffs and the federal defendant in the above 
Hentitled actions, by and through their undersigned counsel, 
e ereby stipulate and egree as follows: i 
| That the Order entered by this Court on May 27, 1976 in 
Hits ruling on Plaintiff's Motion to Amend Class Certification, 
Iwhich requires that HUD begin to make operating ass.ovance 
<payments to project owners on or before July 1, 1976 is herety 
- amended to extend the date for compliance to August 1, 1976. 
: 
+ btean bw Socury oF ‘ 2 a ‘ 
» Harirose County. Inc. 5 ae ; aon : j 
or O20 Ales CIRCE a3 : 


—r MARL ORB, COMM, ea103 
‘ei : PE irs ; * : i 


DATED: JUNE 28, 1976 


f “ \ 

YS, Aha \..8 
Tau Le MiCK i Dvai nba 

Ferns — J. O'Brien 
United States Department of Norman K. Janes 
Justice ; Yolland-Windham Legal 
Civil Division, Room 3334 Assistance Program, Inc. 
Washington, D.C. 20530 P.O. Box D 
Willimantic, Connecticut 06226 
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afzos C. sturdcevant 
land-Windham Legal 
AsSxStance Program, Inc. 
35 Village St. 
- P.O. Box 358 
-Rockville, Connecticut 06056 


oe 
afe 
OT t te is ye ae 
Joan E. Piiver 
. Raymond Richard Norko 
. begal Aid Society or Hartford 
County, Inc. : 
525 Main St. 


.. Hartford, Connecticut ae 


- ‘Attorneys for Plaintiffs 
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+ Maatrond County, inc, 
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IN THE UNITED STA DISTRICT COURT 


a 


VERNICE DUBOSE, SUSAN DAIGLE, 
Individually and on behalf of 
all others similarly situated, 


1 
: PLAINTIFFS, CIVIL ACTION 
NO. H-75-303 

vs. 

CARLA HILLS, Individually and in 
her capacity as Secretary of the 
United States Department of 
Housing and Urban Development; 

WINDHAM HEIGHTS ASSOCIATES, a 
limited partnership; ANTHONY 

ASSOCIATES, a general partnership; 
and SIMON KONOVER, individually 
and in his capacity as a general 
partner in Windham Heights 
Associates and Anthony Associates, 


| DEFENDANTS. 


ete eee + ++ + * HHH HHH EH HH 


AME Ame coke ceeds a cua line Fa, ee Sk aah gee JO eon gam AM 7 


| Plaintiffs are low income persons who are tenants in 


nousing project designed for lower income families, situated in 


Yindham Heights Apartments, a federally subsidized Section 236 


i, 
AMENDED COMPLAINT 
PRELIMINARY STATEMENT 


Mindham, Connecticut. On behalf of themselves and all other 
tenants residing in Section 236 housing projects in the State of 


onnecticut plaintiffs seek declaratory and injunctive relief to 


RECEIVED 
law Offices 


TOLLAND-WINDHAM FEB 2 5 1976 
LEGAL ASSISTANCE : 
me 
Post Office Box D 
Willimantic. Conn. 
06226 


U. S. ATTORNEY'S OFFICE 
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ee 


compel rescission of the defendant Secretary of HUD's approval of 


a $20 per unit rent increase at Windham Heights Phase I and Windhan 


Heights Phase II effective October 1, 1975 and all other increases 
approvec by HUD at every other Section 236 housing project in 
Connecticut since the initial operating expense level was determine 


for each project. More specifically, plaintiffs ask this court to 


compel the defendant Secretary of HUD to provide them with an 
|opportunity for a hearing prior to approval of any rent increase 
at Windham Heights I and II, to compel HUD to implement the 

\ sgaaiiciaas subsidy provision mandated by section 212 of the Housing 


and Community Development Act of 1974, and to enjoin the private 


defendants from collecting rents in excess of those rates in 


effect prior to October 1, 1975. 


under the National Housing Act as amended by the Housing and 
Community Development Act of 1974 by HUD's failure to provide the 


private defendants with an additional Operating subsidy as required 


by 12 USC Section 1715 z-1(£) (3)and(g). By enacting the operating 


it 
Plaintiffs claim that they have been denied their rights 
en Congress provided that the federal defendant shall make 


pene assistance payments to Section 236 project owners for 


Operating expense level fom the project if the increase has 


jproduced a rental in excess of 25 to 30% of tenants’ incomes. In 


pooreonas in property taxes and utilities above the initial 
- Plaintiffs claim that the refusal of the defendant 
| 


| 
| 
| 
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Secretary of HUD to grant them a full and fair hearin 
approving the private defendants’ 

wherein the plaintiffs can present their objections to 
application and to cross-examine any presentation made 
private defendants violates their rights under the National 
Housing Act, the regulations promulgated thereunder, and the 
Due Process Clause of the Fifth Amendment to the Consti 


the United States. 


It. 
JURISDICTION 


l. Jurisdiction is conferred upon this court by 28 U.S. 
Code Section 1331, which give istrict courts jurisdiction over 
Civil Actions arising under the Constitution or laws of the 
United States when the matter in controversy exceeds $10,000, 
exclusive of interests and costs, 28 U.S. Code Section 1337, which 
gives district courts original jurisdicticn over civil actions or 
proceedings arising under any act of Congress regulating commerce 


28 U.S. Code Section 1361, which grants district courts original 


jurisdiction of any action in a nature of mandamus to compel an 


officer or employee of the United States or any agency thereof 

to perform a duty owed to the plaintiff, and section 10 of the 
Administrative Procedure Act, 5 U.S. Code Sections 701-7 04, which 
provide for judicial review of any final agency action over which 


there is no other adequate judicial remedy. 


{ 


a oe 


2. Plaintiffs' action for declaratory and injunctive 
relief is authorized by 28 U.S. Code Sections 2201, 2202 ard rule 
57 of the Federal Rules of Civil Procedure, which relate to 
declaratory judgments, and by Section 10 of the A.P.A., 5 U.S. 
Code Section 701-704, which authorizes review by "any applicable 
form of legal action, including actions for declaratory judgment 


or writes of prohibition of mandatory injunction. |. .) ". 


3. This action arises under the National Housing Act, 
12 U.S. Code Section 1701 et.seg., as amended by the Housing 
and Community Development Act of 1974, in particular 12 U.S. Cede 
Section 1715 z-1(f) (3) and(g), requiring the defendant Secretary 
of HUD to pay certain additional operating subsidies to private 


owners and operators of Section 236 housing projects. 


iii. 
PLAINTIFFS 

4. Plaintiff VERNICE DUBOSE resides in a two-bedroom 
apartment at Windham Heights II with her two minor dependant 
children. Plaintiff DUBOSE's only source of income is the 
Connecticut Department of Sccial Services from which she receives 
$295.00 per month through the AFDC flat grant program. Since she 
first took up occupancy at Windham Heights II in August of 1974, 
Plaintiff Dubose has been paying a monthly rental of $160.00 for 
her apartment at Windham Heights II. As a result of the actions 


of defendants hereinafter described, effective October 1, 1975, 


84a, 
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her monthly rent will be increased to $189.00. Thus, with the 
approved rent increase her rent will constitute 61% of her income 
and approximately 78% of her "adjusted monthly income.” (See 


HUD Handbook, 4510.1 paragrapt. 10-7, page 10-6). 


5. Plaintiff SUSAN DAIGLE resides in a two bedroom 


apartment at Windham Heights I with her two minor dependent 
children. Plaintiff Daigle's sole source of income is the 
Connecticut State Department of Social Services from which she 
receives approximately $295.00 per month under the AFDC flat 
rant program. Plaintiff Daigle originally moved into her 


apartment at Windham Heights in February of 1975. She pays a 


monthly rental of $160.00 for this apartment. Plaintiff Daigle 
was recently notified by the private defendants that effective 


October 1, 1975, her rent will be increased to $180.00 per month. 


a 


Once the approved increase goes into effect plaintiff Daigle will 
be paying 61% of her income and approximately 78% of her "adjusted 


monthly income" for rent. 


The approve rent increase will cause irreparable harm to 
be visited plaintiffs and their families. Unless they and their 


families choose to forego certain basic needs, plaintiffs will be 


sessed from their apartments and thereby forced to give up the 
substantial governmental subsidy which inures to the benefit of 


| 
unable to pay their monthly rent and will inevitably be dispos- 
Section 236 project tenants. 


| Wa 


| resicents 


Housing and Urban Development anc is 


Both plaintiffs are citizens of the United States and 


of the State of 


Iv. 
DEFENDANTS 


6. The Defendant CARLA HILLS is the Secretary of the 


charged with administration 


of the provisions of the National Housing Act, 12 U.S. Code 


Sections 1701-1750(g), and in particular Section 236 of the Act, 


12 U.S. Code Section 1715 z-1. She is also charged with 


administration of those provisions of the Housing and Community 


Development Act of 1974 which apply to the Section 236 housing 
program, in particular, 12 U.S. Code Sections 1715 z-1(f£) (3) (g), 


which is contained in Section 212 of the Act. The Secretary of 
HUD is authorized in her official capacity to sue and to be sued 


in any court of competent jurisdiction. 


7. Defendant WINDHAM HEIGHTS ASSOCIATES is a limited 
partnership whose principal place of business is located at 740 
North Main Street, West Hartford, Connecticut. WINDHAM HEIGHTS 
ASSOCIATES is the owner of tiindham Heights I and II in Windhan, 
Connecticut. Defendant ANTHONY ASSOCIATES is a general partner- 
ship whose principal place of business is 740 North Main Street, 
West Hartford, Connecticut. ANTHONY ASSOCIATES is the management 
agent for Windham Heights and as such is responsible for the 


operation of Windham Heighst I and II, including but not limited 


Ya 
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to the activities regarding a proposed rent increase at Windhan 


Heights I and II as hereinafter alleged. Defendant SIMON KONOVER 


whose principal place of business is Shawmet Road, West Hartford, 


Connecticut, is a general partner in Windnam Heights Associates 
and a partner in Anthony Associates. The aforementioned private 


parties are necessary parties to this action as ian under 


Rule 19 of the Federal Rules of Civil Procedure. 


Vv. 
CLASS ACTION 


| 


8.a. Plaintiffs bring this action on behalf of themselvas 


and all others similarly situated pursuant to Rule 23(a) and (b) 
{2) of the Federal Rules of Civil Procedure. The plaintiff class 
is comprised of all persons who presently reside at any and every 
Section 236 housing project in the State of Connecticut or who 
may reside there in the future and who pay or will pay more than 
25 to 30% of their "adjusted family income” for rent as of the 
date for each Section 236 project when basic monthly rent was 
determined. The requirements of Federal Rule 23 are met in that: 
the class is so numerous that joinder of all members is impracti-~ 
cable; there are questions of law and fact common to the class; 
the representative parties will fairly and adequately protect the 
interests of the class; and the parties opposing the class have 
acted upon grounds generally applicable to the class, thereby 
making appropriate final injunctive and declaratory relief with 


respect to the class as a whole. 


b. The named defendant WINDHAM HEIGHTS ASSOCIATES, 
represents the class of Section 236 rousing project owners in the 
State of Connecticut wno have applied forand been granted rent 


increases from HUD subsequent to the determination of the basic 


ae 
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monthly rental for each unit in each of their respective projec | 
The reguirements of Rule 23 are met in that the class is so 
humerous that joinder of all members is impracticable; there are 
questions of law and fact common to the class; the claims of the 
representative parties are typical of all claims of the class; 


anc the representative parties will fairly and adequately 


protect the interests of the class 


. 


VI. 
FACTUAL ALLEGATIONS 
9. The Section 236 Housing Program was created as part 

of the Housing and Urban Development Act of 1968, amending the 

t 

ional Housing Act, 12 U.S. Code Section 1701 et seq. The 
stated objective of these amendments was a reaffirmation of the goa 
of "a decent home and suitable living environment for every 
.merican family." To achieve this coal, Congress designed programs 
"to assist families with incomes so low that they could not 
otherwise decently house themselves." 12 U.S. Code Section 170lt. 
In particular, the Section 236 program was designed "for the 
Purpose of reducing rentals for lower income families." 12 U.S. 


Code Section 1715 z-l(a). 


Yaa 
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10. Section 236 authorizes the Secretary of HUD to 
make periodic interest reduction payments on behalf of qualified 
mortgagers not to exceed the amount necessary to reduce the 
effective interest payments on the mortgage to one per cent per 
annum. The savings realized by this subsidy is passed on to the 
tenants in the form of reduced rental payments. 12 U.S. Code 


Section 1715 2-1 (£). 


ll. Qualified tenants pay no more than 25% of their 
“adjusted monthly income” for rent but must pav at least "basic 
rent" which is determined on the basis of a rortgage amortized at 
a one per cent interest rate and no more that "fair market rent" 


which is based upon a mortgage amortized at existing interest 


rates. 


12. As a condition for receiving the benefits of the 
Section 236 program, project owners agree to be regulated with 
respect to rents, rent increase procedures, 24 C.F.R. Section 
401.1, rate of return and method of operation, 24 C.F.R. Sections 
236.1 and 425.3, including tenant eligibility, 24 C.F.R. Sections 


236.5, 236.72, 425.19, 425.21, and 425.22, and leases, 24 C.F.R. 


| 
! 
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Sections 236.75 and 425.23, and the definition of tenants' “adjusted 


monthly income", 24 C.F.R. Section 236.2, in a manner satisfactory 


to the Secretary of HUD. 


13. The federal defendant is responsible fur the 


implementation and administration of the Section 236 program. 


«10+ 


As such HUD publishes and implements rules an? regulations 
affecting project owners like the private defendant and has 
executed a Regulatory Agreement with the private defendant and 
made interest reduction payments to a mortgagee on behalf of the 


private defendant in accordance with such agreement. 


14. Windham Heights Phase I, and Phase II, a 350 
Unit Lower income nousing project located on Windham Road, 
Route 6, in Windham, Connecticut, was constructed and financed 
pursuant to Section 236 of the National Housing Act, 12 U.S.C. 


§1715 z-1 et sed. 


15. Plaintiffs and members of their class are low 


income families within the meaning of 28 U.S.C. §1715 z-l. As 


Windham Heights Associates and Anthony Associates and at other 
Section 236 projects in Connecticut at an amount substantially 


less than the fair market value of their units. 


16. WINDHAM HEIGHTS ASSOCIATES, owners of Windham 
Heights I and II, and all other private defendants similarly 
situated, approved the applications for admission to the 
project filed by plaintiffs and the class they seek to represent 
on the basis of their relatively low income as eligible tenants 


and entered into lease agreements with them. 


17. Under the terms of these lease agreements, 


j 
! 
| 
: 
| 
such, they rent units in Windham Heights I and II from defendants 
plaintiffs are to pay rent at a rate substantially less than fair 


. 
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market value for units comparable to theirs on *he open marxet. 


Based upon information and belief, the ¢@ifference 
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amount of rent plaintiffs pay and the fair rarket value of their 
units when spread over the life of the developers' mortgage 


represents a value to each plaintiff in excess of $10,000. 


18. On or about June 20, 1975, defendant WINDHAM 
WEIGHTS ASSOCIATES through its agent, defendant Anthony Associates 
besan posting notices in the entry ways of the buildings of 
Windham Heights I and II notifying tenants that approval was to he 
sought from HUD to increase the maximum permissible rent for ali 
units at the-project. A copy of said notice is appended hereto 
as Exhibit A and incorporated by reference herein. The notice 
indicated that for Wine eights I the defendants were proposing 
to increase the basic rent for one bedroom apartments from $145 
per month to $155 per month, for two bedroom apartments fren $160 
to $180 per month, and for three bedroom apartments from $180 
to $200 per month. For units in Windham Heights II the notices 
stated that the increases were to be $20 per month per apartment, 
i.e., one bedroom from $135 to $155, two bedroom from $160 to 


$180 and three bedroom from $180 to $260. 


The notice further stated that the proposed increase 
was needed due to increased costs in water and sewer and electrici 
increased costs of fuel oil, and increased costs of had debts and 


project related maintenance. 


—— 
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19. Said notices were not placed in every builcéing on 


| 
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June 20, 1975, cut in some cases many days thereafter. Based } 
upon information and belief, plaintiffs contend that most o= the 
notices di@ not remain posted for the 30 day period reguired by 


24 C.F.%. §§ 401.2 and 401.4. Said notice did not comply with 
the requirements of 24 C.F.R. § 401.2 in that it made no reference 


to tenants' rights to have legal or other representation. 


20. After inspecting documents supporting the requested 
rent increase, on July 17, 1975, plaintiffs' attorney sent @ 
letter to the defendant Secretary of HUD's agent Bernard Cameron, 
Director of the Housing Management Branch at the HUD area office 
in Hartford, Connecticut, requesting that a hearing be scheduled 
concerning the requested rent increase. The letter requested 
that a hearing be held to give Windham Heights ter=nts an 
opportunity to present testimony and documentary evidence in 
support of their opposition to the requested rent increase, and 
to permit them to crosé examine the owners of Windham Heights I 
and II and their agents under oath. No reply to this letter was 


ever received, nor was any hearing held. 


21. On July 18, 1975, plaintiffs attorney sent a 
lengthly letter to said Bernard Cameron in care of the HUD Area 
Office in Hartford, Connecticut. The letter suggested the kine 
of questions tenants at Wincham Heights would have wanted to raisel 
at a hearing on the proposed rent increase. In the event a 


hearing would not be held, the letter reauested that HUD examine 


Va. 
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and investigate these issues before arriving at a final 
tion on the private defendants' 
copy of said letter is appended hereto as Exhibit B and is 


incorporated by reference herein. % 


22. ‘From June 22, 1975, until the private defencéarczs' 
request for a rent increase was finally approved by HUD, a 
many tenants sent letters to defendant Anthony Associates and 
HUD setting forth reasons for their opposition to the recuested 


rent increase. 


23. Based upon information and belief, plaintiffs 
contend that agents and employees of the defendant Secretar: of 
HUD ignored the comments of the plaintiffs and their attorneys as 
conveyed to them in the aforementioned letters. Based upcn 
*mxormation and belief, plaintiffs aver that defendants Wincham 


Heights Associates and Anthony Associates did not "evaluate" the 


comments submitted to them by Windham Heights tenants as rezuired 


by 24 C.F.R. §401.4. 


24. To the best of the plaintiffs' knowledge, neither 
the cefendant Secretary of HUD nor her agents and employees have 
established an initial operating expense level for Windham Heights 
I and II as required by Section 212(f) (3) and (g) of ee Hozsing 
and Community Development Act of 1974, 12 U.S.C. §1715 z-1(=) (3) 
(g). The act recuires this to have been accomplished not later 


180 days after August 22, 1974. 


ey pres 


25. At the request of the attorney for the plaintiffs, [- 
on August 6, 1975, defendant Anthony Associates in a lettez to 
Bernard Cameron of the HUD Area Office at Hartford, Connecticut 
requested that HUD ". . . make a grant available to us to 
subsidize the increased cost of utilities and taxes in lfew of a 
rent increase . . ." as provided for by Section 212 of the Housing 
and Community Development Act of 1974, 12 U.S.C. § 1715 z-1 (£) (3) 
To the best of the plaintiffs’ knowledge, no such payments have 


been made or authorized. 


26. Sometime in August of 1975, the defendant Secretary 
of HUD through her agents and emplovees approved the requested 


rent increase for Windham Heights I and II. Effective October l, 


> eaten en ttn natn 


1975, rent for each apartment unit size was to be raised the full 


amount requested by the private defendants. 


27. Unless restrained by this Court, the private 
defendants will increase rents paid by plaintiffs and the members 
of their class effective October 1, 1975. This will result in 
grave hardship to the plaintiffs and the class they seek to 
represent in that it places them in serious danger of eviction due 
to their inability to pay the increased rent. These rent increase 
will go into effect without plaintiffs having been afforded either 
a meaningful cpportunity to contest the rent increase prior to 
its approval by HUD, or their right to receive the benefits of 
the operating subsidy which mandates that these additional 


assistance payments be made to Section 236 project owners in 
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behalf of tenants whose rents nave been increased as a result of 
increases in property taxes and utilities costs. The low incom 
plaintiffs and the members of the class they seek to repre 

will suffer severe and irreparable injury if the approve 


increase is implemented on October 1, 1975, as scheduled. 


Vit. 


FIRST CAUS 


OF ACTION 


28. Paragraphs 1 through 7 and 10 through 27 are hereby 


incorporated by reference the same as if fully pleaded herein. 


29. The defendants have deprived the plaintiffs and 
the members of the class they seek to represent of their rights 
to Due Process of Law as guaranteed by the Fifth Amendment to the 
United States Constitution. Plaintiffs are beneficiaries of 
federal enactments and government actions related to the Section 
236 housing program. Despite the fact that a substantial rent 
increase is definitely harmful to plaintiffs and the class they 
seek to represent, the defendant Secretary of HUD and her agents 
and. employees have neglected and refused to give plaintiffs for 
whose benefit rents are restricted, or their responsible 
representative, a fair cpportunity to rebut the contentions of the 
private defendants in seeking the rent increase. More specifi- 
cally: (a) defendants have refused to respond in any way 
whatsoever to plaintiffs' contentions andfailed todemonstrate 


that the proposed rent increase would be "reasonable to tenants", 


( 
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economically justified, or valid pursuant to Section 236 of the 


National Housing Act, applicable published requlations, and 


pertinent provisions of various HUD publications governing 
management and operations of Section 236 Housing Projects; (b) 


the private defendants have not responded to the objections raised 


by the tenants and their attorneys, as required by law; (c) the 
steps taken by the private defendants to notify tenants of Windham 
Heights I and II that a rent increase was being requested was not 
sufficient compliance with HUD regulations governing that Process? | 
(d) the federal defendant and her agents and employees have 

refused to provide plaintiffs and their class with a full and fair 
hearing upon this matter prior to approval and implementation of 
the rent and; (e) the defendant Secretary of HUD and her agents 


and employees have failed to furnish the plaintiff class with a 


full statement of reasons justifying the approval of the rent 


increase, thereby failing to demonstrate that HUD's decision to 


arbitrary, consistent with similar decisions, and in compliance 
with the standards of the National Housing Act and HUD regulations 
all in violation of plaintiffs rights to Due Process of Law and 


HUD's regulations and procedures. 


approve the rent increase in its entirety was reasoned and not 
SECOND cXbSh- or ACTION 


30. Paragraphs 1 through 27 are hereby incorporated by 


Si 
reference the same as if fully pleaded herein. 
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31. The defendant Secretary of HUD's approval of the 
private defendants' request for a rent increase and her failure 
to allocate additional assistance payments to them in the form of 
an operating subsidy which has been provided for specifically by 
Congress to offset increased operating costs have deprived 
plaintiffs and the members of the class they seek to represent of 
their rights under Section 212 (f) (3) and (g) of the Rousing and 


Community Development Act of 1974, 12 U.S.C. § U715° 2=1 (£2) €3) ta); 


32. Defendants's actions have violated plaintiffs right 
under said Act in that the Act was intended to benefit plaintiffs 
and their class by providing decent housing to low income people. 
Plaintiffs are low income people within the meaning of the statute 
and the defendants' actions adversely affect plaintiffs' ability 
either to remain in the project, or, if they remain, require them 
to spend a higher amount of their disposable income on rental 
payments, a result clearly inimical to the purpose and interests 


said statute seeks to prot. -t 


33. Plaintiffs and all members of their class have no 


adequate remedy at law, and have suffered and will continue to 


suffer irreparable injury as a result of the defendants' actions 


complained of herein. 


IX. 
THIRD CAUSE OF ACTION 


Paragraphs i through 27 are hereby incorporated by 


reference the same as if fully pleaded herein. 
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= 34. On June 6, 1975, the federal defendant (effective 
September 1, 1975) (a copy of which is attached hereto as Exhibit 
C and is incorporated by reference herein0O, caused to be promul- 
gated Transmittal No. 24 amending HUD Insured Project Servicing 
Handbook 4350.1, Chap. 4, §3 (a copy of which is attached hereto 
i! as Exhibit D and is incorporated by reference herein). In 


violation of 12 U.S.C. §1715 z-l(g), the transmittal permits 


Section 236 project owners to deduct their collection losses 


before making the required payments to the reserve fund provided 


for in subsection (g). 


35. Plaintiffs and all members of their class allege 
that the federal defendant's comulgation and implementation of 
Transmittal No. 24 is in express violation of 12 U.S.C. §1715 z-l 


(g). 


36. Ylaintiffs and all members of their class have no 
adequate remedy at law, and have suffered and will continue to 
suffer irreparable injury as a result of the defendants' actions 


complained of herein. 


WHEREFORE, Plaintiffs, on behalf of themselves and the 
Class they represent pray this Court to: 


1. Assume jurisdiction of this cause and enter an order 


allowing this action to be maintained as a class action pursuant t 


Xx, 
PRAYER FOR RELIEF 
Fed. RR. Civ. PB. 23 (a) and | (b):(¢2).. 
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2. Enter a temporary restraining order and/or 
preliminary and permanent injunctions, pursuant to Rule 65 of the 
Federal Rules of Civil Procedure, enjoining the defendants from 
implementing the rent increase challenged herein, from seeking 
to collect more than the previously established rents and from 
seeking to evict plaintiffs herein or any tenant of Windham Height 


I and II for failure to pay the rent increases. 


3. Enter a temporary restraining order and/or 
preliminary and permanent injunctions, pursuant to Rule 65 of 
the Federal Rules of Civil Procedures, enjoining the defendants 
from implementing any rent increase at Wind am Heights I and II 
prior to granting plaintiffs a full and fair hearing wherein 
plaintiffs can present their objections to any proposed vent 
increase, rebut any presentation made by the private defendants, 
and have an opportunity to cross-examine che private defendants 
concerning their representations in support of their request for 


the rent increase. 


4. Enter a declaratory judgment declaring that the 
actions of the private defendant and the class it represents 


and the federal defendant and her agents and employees complained 


of herein violates plaintiffs' rights under the National Housing 


Act, the Housing and Community Development Act of 1974, the 
regulations promulgated thereunder, and the Due Process Clause of 


the Fifth Amendment to the Constitution of the United States. 


S$ 
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5. Enter an order requiring the Defendant Secretary of 
HUD to establish an initial operating expense level for Windham 
Heights I and II as required by Section 212(£) (3) and (g) of the 
Housing and Community Development Act of 1974 and requiring her to 
pay to the private defendants any additional operating subsidy due 


under 12 U.S.C. §1715 z-1(£) (3). 


6. Enter a declaratory judgment that the Federal 
| defendant's promulgation and implementation of Transmittal No. 24 
! 


is in violation of 12 U.S.C. §1715 z-1 (g), order that the same 


be rescinded and that the private defendant and the class it 
represents be ordered to remit to HUD the collection losses 
| they have deducted from the monies sent to HUD for deposit to the 


reserve fund. 


7. Award plaintiffs costs of this action. 


8. Award plaintiffs attorneys’ fees. Grant plaintiffs 
such other and further relief as this Court may deem appropriate, 


just and proper. 


tt 
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THE PLAINTIFFS, 
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James - Sturdevant 
Toilang@-Windham Legal 

AsSistance Program, Inc. 
35 Village Street 


\- 
| 
P.O. Box 358 


Rockville, Connecticut 06065 | 
(203) 872-8386 
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John A. Dziamba , i 

Tolland-Windham Legal | 
Assistance Program, Inc. 

902 Main Street 

P.O. Box D 

Willimantic, Conn. 06226 

(203) 456-1761 


Assistance Program, Inc. 
902 Main Street 
P.O. Box D 
Willimantic, Conn. 06226 


Tolland-Wirdham Legal 
Assistance Program, Inc. 

902 Main Street 

P.O. Box D 

Willimantic, Conn 06226 


Their Attorneys 


OF COUNSEL: 


Catherine M. Bishop 

National Housing and Economic 
Development Law Project 

Earl Warren Legal Institute 

University of California 

Berkeley, Califprnia 

94720 


Dennis 3J¢ O'Brien 


CERTIFICATION 


This is to certify that on this day of February, 


oo 
| 


1976, a copy of the foregoing Amended Complaint with Exhibits was 
to: 


Marjorie A. Wilhelm, Esquire 
Assistant United States Attorney 
141 Church Street 


deposited in the United States Mails, postage prepaid addressed 
New Haven, Connecticut 06450 


Mare S. Levine, Esquire 
8 Shawmet Road 
West Hartford, Connecticut 06117 


Roland Castleman, Esquire 

740 North Main Street 

Suite F 

West Hartford, Connecticut 06117 


Paul T. Michael, Esquire 

Civil Division, Room 3334 

United States Department of Justice 
Washington, D.C. 20530 


John A. Dziamba 
Attorney for Plaintiffs 
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DATE le ner 


MoroTS PHASES TIto tise Untted Stables Departmens 
(zUD). The proposed increase is needed jor sre following reasons: : 


1. Inereased costs of WATER & SEWER and ELECTRICITY. . fi 


2. Inereased costs of FUEL OIL. 


~ cd 
3. Inerezsed costs of BAD DEBTS AND PROJECT RELATED MA INPEVANCE. 
The rent increases for which we plan to apply are: 
Bedrooms .." Present Rent* ., Proposed Proposed Rens 
5 Toe Increase* i 
. Baste Hacket Baste «. Market Baste Marches 
ee ee $ $ $ ET 
ee 235 EN 1 es, lg 
PO ae 20 a 
| ‘i Z 
AIL materials that we intend to'submit to HUD in support of our application uill be . 


| cvcileble during normal business how's at 740 North Main Street, West Hosezora, Cor. 
jor « period of 30 days from tne date of posting of this notice for inspection ara 
copying by residents of WINDHAM HEIGHTS PHAS? IT ¢ ec 
Pestéents of WINDBAM HEIGHTS II may submit corments in writing for or against the 
Sansel increase to us ae 740 North Hain Str2et, wesc Hareyord, Conn: nese well de - 
trarsmisied to HUD witn our application for an tncrease. You may also send a copy of 
your coments directly to HUD at tne followrrg adaress: 
s 


U.S. Departnent of Rousing & Urban Development 

929 Asylum Avenue (Hartford Area Office) 

Hartford, Connecticut 06105 

‘Attention: Director, Nousing Mancgemant Branch ° 

Rez FHA Project No. _017-4¢160 
: : ’ WINDRAM HEIGHTS TT 
‘ : ay : (Hama of Complex) 


HUD may approve all, some, or none of the proposed rental increase. When HUD advises 
us in writing of its decision on our application, you will be notified at Teast 30 days 
before any allowable increase ts put into effect. iy 


Sinceraly, 


AUEUL ASSOCTATES a o 


ete es oe 


, 
Mane A Narnaw Conerdal. Maraaar i ; ' ‘ i 


“.yWINDHAM LEGAL ASSISTANCE, INC. 


pepe viens 


ra 


Mare Ana Conklin 
wre T, Coutuse 
Dargias Me Crocaett 
rman Jencs 

is j. O'Brien 
s C Sturdevant 
Atiozneys at Law 


Pisses reply to Willimantic Office 


J 


ivector — 
Housing Management Branch 
United States Department of Housing 
and Urban Development 
999 Asylum Avenue 
Hartford Area Office 
Ha ord, Connecticut 06105 


a 


017-4416 


Re: FHA Project’ Nos. 
. 017-44160 


Sai 


Dear Sir: 


AULT 


‘ bee 


VWiikliunaatioco Ollice 
146 MANS STPEET 
POAT OFVICR BOK D 
WILLIMANTIC, COMM. 06226 
Telephone 425-2425 


PRackvilie Office 
33 VILLAGE STALCT 
POST OFVICT LOX 330 
ROCKVILLE, COM. CH6 
Telephone 872-9353 
Danielson Office . 
112 MAIN ST2.cE7 
POST OFFICE 29K 322 
DANIZiSON, CONN. 0623 
Teiephooe 774-0455 


uly 18, 1975 


hid 


- Windham Heights I; 
- Windham Heights II. 


“he tenants of Windham Heights I and II herein make a partial 


request for an increase in the maximum permis- 


In doing so they xe- 


ye 
zesponse to the 

sible rents for the above named projects. 
iterate, anc in no way waive, their 


you or some other proper officer. 

tenants would have been able to mak 
response to the requested increase. 
I and II have submitted financial s 
request. The tenants believe that 


request for a hearing before 
If a hearing were held the 
e@ a much more significant 

The owners of Windham Weights 
tatements in support of their 
if they were able to question 


the owners ane their agents and submit evidence of their own, 


they could show that the requested 


increase is not justified. 


Without a hearing, tenants can only hope to raise questions -- 
Guestions which we hope will be pursued in your inquicy <- atbous 


she validity of the owners' financial statement. 


It is hoped that your office will consider the financial status 
of the owners, and of the tenants as well, as this request is 


evaluated. For this reason, 


individual tenants are suimitting 


letters to describe what the proposed increases will do to then. 
A hearing would more amply demonstrate the human economic costs 


to the tenants. 


Your office must be aware that the tenants of 


_Windnan Heights I and II are at the low ena of the economic scale. 


> 
é 
é 


ae? 


yd Director, Housing Management Branch July 18, 1975 
U.S. Department of Hov-ing and urban : Par Two. 
vs \ Development 
Re: FUA Project Nos. 017-4416 and 017-44160 


ch as welfare and social 
ikely to rise substantially. 
@ in an ing Slationary economy. 
S2cn an exorbitant = ny 
increase as the one sought here. yY Many have no other pla 
go. The owners present their claims in the cold terms of pr 
and loss. The tenants present their claims in terms of wher: 
live and how to survive. 


Those’that are not on fixed inc 
security arc eapioyed at low wae 


‘ 


. 


As indicated, this letter will raise questions about the own 
financial information in support of the proposed rent increas:. 
Foz the saxe of convenience, these questions will be taken ix che 
ozcer> in which the information appears on the owners' profit an 
loss statements. 


“9 
Vacancies: 


The owners claim a rather high loss from vacancies, particular} 4 
in Windham Heights II. Why? Is it because the apartments were 
not tenantable; because no effort has been made to lease them; 
ox because the owners’ acceptance standards are too high? 


Administrative Exvenses: 
piintttont dando Ahh abut Bhatia 


The profit and loss statement shows a substantial sum paid as 
Management fee. ' The same management firm is being paid two fees 
for the management of what is essentially one project. Is a double 
fee justified? If a hearing were held, the tenants would seek to 
discover the relationship between the mahag ient firm and the 
owners. Thé ultimate question to be pursued would be whether the 
management firm is not simply a mask for additional profits to the 


owners. . 


The profit and loss statement shows substantial administrat 
costs above the management fee which should not be allowee in 
computing the neéd for a rent increase, but rather should be 
considered as part of the management fee. According to the 
tenants’ calculations, $12,654 for Windham Heights I ana $13,661. for 
“Windham Heights II (total $16,315) should not be considered in 

, establishing the need for a rent increase. 


: 


Ke 
. 


(ida 


ba . 


Pe 


rector, Housing Management Branch July 18, 1975 
§. Department of Hour ag and Urban : Page Three. 
Develovrant ° . 


Re: FHA Project Nos. 017-4416 and 017-44160 


ane 
U. 


aring wore held, tenants coulé asx for a more specific 

ng of legal expenses. How much, if any, of those fees 
were for services unrelated to tenants at Windian . 
Zand II? Now much of that fee, for instance, reflects 
for preparation of tax forms? Ghe tenants would alse 

an accounting of Zees paic by evicted tenants arc other 
fondant: in suits by the owners. Have these fees been Cecustec 
ca the amount charged on the profit and Joss statement? 


fs 
J 


A 


3 
wa 
wryu w Mero 


tana 
Ho 


nts would also ask &bout the propriety Of Charging <s¢ 
legal fees to all the tenants. Why should the present 
wand have not caused the owners to incur legal expenses 
hose who have? 


fu 

'< 
mo 
° 
La 
ct 


Tne owners claim a rather large figure for bad debts. What is 
eseair criteria for determining what is or is not a bac ceb™? 

bo they have any effective debt collection procedures? Th. tenancs 
-again ask: why! should those who are paying rent be asked to 
sissidize those*>wno do not? <it should also be pointed out that tne 
Zicure for bad debts is inflated beyond any actual loss to owners. j 


Sea loss from vacancies 15 Geducted from rental income ia adci- 


Le 


tion to which the owners have security deposits to offset the 
loss from a defaulting tenant. -- 


° 


ys 


ruel: 


Tenants must concede that the cost for utilities has risen. 

However, iz a hearing were held they would introduce eveidcene to 

suggest that Windham Heights I and II appear to have a very 

inefficient heating system. Repair of deficient parts of the 

system (financed from the reserve replacement fund, not increased 

*rents) could well save fuel costs for the owners and discomfort . 

to the tenants. : 
i . 


-Meintenance Costs: 


fhe tenants would like to be able to determine whether the costs 
chargeable as maintenance salaries for each of the projects were 
in fact paid, or whether some of the same salaries are being 
charged on each profit and loss statement. : 


Director, Nousing Management Branch July, 28, 1975 
U.'S. Department of Housi. and Urban ‘Rage ly ari. 
Development 


Re: FHA Project Nos. 017-4416 and 017-44160 


The tenants would also like to ask questions about the breakdown 

of maintenance costs. Was any of this a charge to replace inferior 
original equipment? Which of these costs ougnt to have been 
charged against the replacement reserve fund rather than operatin 
expenses? i 


: 


Devreciation: 

The owners' profit and loss statement gives no indication of th 
kind of depreciation formula used. Depending on the method us 
the "loss" may be greater or less in the year shown than it wil 
be in other years. The tenants seriously question the validity 
of including depreciation figures on a profit and loss statement 
used to support a rent increase. The owners claim that the veive 
of their property has diminished by these amounts. In fact, ia 

an inflationary economy, the value has probably increased. The 
owners have suffered no "out of pocket" loss, yet are asking the 
tenants to suffer a considerable additional "out of pocket” expen 


diture. : 


, 


He 6%) 0D 


2 
1 


be 
Interest: ‘ 


From the naked figures in the owners’ profit and loss statement, 
the tenants cannot determine wheather the "interest" reflects only 
that paid by the owners or the portion paid by the federal govern- 
ment as a mortgage subsidy. If the reported figure included the 
government's share, that amount should be listed as income. 


: ’ 
Mortgage Insurance: 


The owners clair. 2 considerable amount as an expense for mortgage 
insurance. The tenants receive no benefit from such insurance. 
This raise$S a sérious question as to whether such an expe) se ought 
to be allowed in determining the need for a rent increase. 


2 


Net Loss: 


The large sums listed as net loss on the profit ané loss Stat ament 
are, of course,-only paper losses. They do not accurately reflect 
the money benefit received by the owners for the year. In fact, 
the "net loss" figure is very likely a substantial financial boson 
to the owners. :They will be able to use this figure to offset any 
other finaticial-gain to diminish their income taxes.. hus, 2t is 
to the benefit of the owners to show a loss, not only for purposes 
of securing the ‘rent increase, but as a tax advantage too. : 


™ 


3 1°» 


sgt 


Ce o Director, Housing Management Branch duly 18, 1975 
U.S. Department of Housing ane Urban * Page Five, 
» Development *, 
Re: FHA Project Nos. 017-4416 and 017-44160 


The tenants believe thac if a arcver hearing were held, they ° 
would be able to pursue the gues-ions raised above. There 
exists a substantial liklihood that such a hearing would prove . 
that there is no financial justificazi 


reguested, 


in 2adition ‘to the above questions, the tenants question the 
kind of consiceration given to this rent increase Fequest:. | (T; 
ear as though the sole con- 


aD 


a 


: mature of their request makes it aszse 
sideration was expediency. The-owners seemed to have chosen an 
arbitrary figure and applied it "across the board." 


For examplé, by applying for an equal dollar amount for all 
apartments -/ the owners are proposing a greater percentace 
increase for’ some apartments than others. There might be some 
logic to such a plan if the greater percentages were being charcei | 
3 to the apartments demanding greater services. In fact, the opoos | 
is the case. The larger apartments require more utilities and | 
i 
i 


1 

' 

on, for the rent increasa , ~ 
| 


vi 
ce 


tenance services (the increased costs of which are used @S ‘Dartial 
justification for the rent increase) yet they are being charged a 
smaller percentage increase. 


he tenant$ also question the cere that went into the rent increase 
eques= because the owners' own figures show that the amount xecuesteda 

wes more than the amount necessary to cover the claimed loss. The 
tenents' attorney was permitted a cursory examination of the owners’. 
nerrative in support of the rent increase for Windham Beicghts i. 

. Included in that narrative was e projected. budget for 1975 which 
snowed a loss cz approximately $30,000.00 (thirty thousand dcllars). 
Although the tenants are not willing to accept this as a figure 
-representing the actual state of affairs, it can be accepted for 
purposes of illustrating a point. The increased revenue: from the 
proposed increase would net the owners $2,400.00 (two thousand TOUS 
hundred dollars) per year above the figure they claim necessary to 
show no loss. Althouch a‘careful study of this projected budget 
was not permitted, it included the owners! maximum 6% prorit. Thus, 
the owners are asking your department +o approve an increase which 
would generate more income than allowed by law! 


1 Tne amounts are the same excevt for the one-bedroon apartments 
4 


n Windham Heights I. The obvious expedient for this was to 
put them on a parity with Windham Heights II. 


Director, Housing Management Branch July 18, 1975 
U.S. Department of Housing and Urban Page Six. 


Development 
Re: FIA Project Nos. 017-4416 and 017-44150 


The purpose of this letter has been twofold: first, to de 
that the tenants’ ability to respond to the owners’ reque 
set 

I 


cr 


amount of that increase, your office-must consider information which 
reflects the true Zinancial condition of Windham Heights as well as 
the financial condition of the affected tenants. 


Enclosed with this letter-is a copy of a'petition by residen 
Wiinéhem Heights I and II demonstrating their sentiments abou 
the proposed increase. : ; 


This office will be more than happy to cooperate with the 
Department of Housing and Urban Development in this matter. 


Very truly yours, 
ie Tenants of Windham Heights I and Z 


dir iy 


& 
f ‘ . Norman/K. 
: Their Attorney 


N&O: sg . : 
cc: Mark Norman, General Manager ° ~ 
. Anthony Associates - i se ; 
740 North Main Street i ; Ce . 
West Harttord, Connecticut ee 


seem | 
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IN THE UNITED STSTES DISTRICT COURT 


FOR THE DISTHICT OF CCMMECTICUT 
VERNICE DUROSE, et al., > 
” "plaintiffs, 
ae : bie Ne Civil Action, No. 
CARLA HILLS, et al., ES Ss H-75-303 


Defendants i 


CLAUDIA WALTER, ct al., 
‘Plaintiffs, Se : 


v. 2 i i Civil Action No. 
CARLA HILLS, et al., oo eeeeeais 


Defendants. 


‘JANETTE LITTLE, et al., a 
Ce - . Plaintiffs, 
v. ee Civil Action wo. 
CARLA HILLS, et el., a. -  -He75-346 


Defendants. | 
at “MOTTON TO VACATS ORDER 
AND DISSOLTE PPELT 


ARY SiVUNCTIOI 


oh federal defendants hereby move the Court to 
vacate its order and dissolve the preliminary injunction 
haeuee on May 27; 1976. : i 
_* Jhe Court is respectfully referred to the memorandun 
filed in support of this motion. 
ne oo RespectSully submitted, 


wn ‘ 
Mahe fo hth 
OO Ses 


Assistons Attorney General 
Civil Division 


~aa me 
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VERUICE DUZOSE, ET AL 


AL AO | EOI AI A YR Se 


FILos 


Seed? axe ts 
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UNITED STATES DISTRICT COURT 


DIST2ICT GF CONNECTICU 


ve CIVIL 0. He75-292 


os 02 ee ae 48 


CARLA HILLS, ET AL 


eS 


CIALDIA WALTER, ET AL : 
ve ; CIVIL NO. H-75-345 
CARLA HILLS, ET AL : 
JANETTE LITTLE, ET AL : 
ve iy CIVIL NO. H-75-245 
CARLA HILLS, ET AL : 


« These lawsuits, consolidated for trial, 


refusal of the Departzent of Housing and Urban 5 
(Hup") and its Secretary, Carla Hills, to implement en 
operating cost subsidy progran, enacted as Sec 


Housing and Comsunity Development Act of 1974. 


T : ‘i : : 
this sectfon emended Section 236 of the Na 


Act, 12.U.S.¢; § t7i52e-1 (Supp. IV, 1974) 
§ 1715z-1 (1970). The progrcn previces for 5 
operating subsidies to certain housing projects 
Section 226 and say te found at 1208 C.F sek 


ac 


(g) (Supp. IV, 1974). ce notes § and 6 fafra. 


“ 
. 


2 png ee 


Se NT aS aS SS Se ne 


’ 

. 

A ee 
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ea see 


this court entered a prelin bi 


2/ 


faacy 


ordering On May 27, 


the Decesber order was expanded dy a ruling converting pla: 


original individual classes, which were certified Ly 


3/ 


project, into a statewide class. The 


tLecs” 
origins! cerpifance 
date of June 1, 1976, has been extended until Septerder 15, 


1976, by several orders of this court. 


they 


On August 9, 1976, Congress enacted the "itousing end 


Urban Development and Independent Agencies Appropriation Acct, 


4/ 
Public Lav 94-378.— Arguing that the proviso containee 


— 


"40S F. Supp. 1277 (D. Conn. 1975) contains 
more exhaustive treatment of the fa und and 
statutory scheme in in these 

3/ 


tonwide class * cere 


76-00-35. 


On May 20, 1976, a similar nat 
Judge Prats in Uncervood ve i{lis, Civil wo, 
ever, that 


how 


elass was < 
wide class on June 7, 1976. 


4/ : 
Pub. L. No. 94-378 (Aug. 9, 1976) provides in relevant 


"Be {tt enacted bv the Sea 


Renresensstives Of 2a Unt 
in Concre 
are appro 
and Urban 


s 
? 
leprent, and 
boards, 


namely: 
= kee KR OK 
HOUSING PAYYSNTS 
For the payment of annual contributions, 
not otherwise provi ‘ed for, in accordance with 


section 5 of the Ur ed States Housing Act of 
1937, as amended (42 U.S.C. 1437c); for payments 


ia 


oced to exclude che Comnecticut stste~ 


i 
; 
H ’ 
i 
: ! 
‘ 
" 
4 
i 
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fe7 


the defendants now sove CO vacate the Deces>er and tay ots 


and to dissolve the prelininary injunction. Oral argunen 


heard on this motion on Septenver 13, 1976. 


The Section 225 operating subsidies program is ¢ 


lished by 12 U.S.C. g 17152-1 (£) (3) (1979) (Sepp py 


a7 contd 


S/ 


authorized by title Tv of the Ho 
1950, as amended (12 U.S.C. 1749 
rent supplement payrencs auchorized 
101 of the Housin 


the National for 
1715z, 17)}52~1); 
by section 602 of 
Developmert act o 
$2,975,060, G00: 
charges crest 
with sect 


¢ . e ite 


svi. 
to proviso). 


212 u.s.C. § 17152-1 (£)(3) provides: 


“por each project there shall be esta 
an initial operating expense tevel, which s 
be the sum of the cost of ucilicics and loca 
property taxes payable by the project 94ne> 
the time the Secretary determin 
to be fully occupied, taking into account 
anticipated and customary vacancy 727es. c 
any time subsequent to the estaslishment of an 
initial operating expense level,. che Secretary 
4s authorized to make, and concract to make, 
additional assistance payments 50 the project 
owner in an amount up to the amounc by which 

the sum of the cost of ucilities and Local. arco- 
erty taxes exceeds the initial eperating ex~ 
pense level, but not to exceed the amount to- 
quired to maintain the basic rentals of any 


units at levels not in excess of 30 per centua, 


Me ERTIES ITN ERS 


ies penta 


© on the isstes in this case 


| ca emcee aeiain enees ceemaneemmmemtittin cre tae oe RITES 


oe 


ee 


a ne ee ee ee ne ree ee 
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\ i ot 
fee eRe eh ee ELE 


ow el ene cigte ottente «cee ne en nd nnn = 


ace eth ceerennnes Sars eeemnenlhe me come eeettth be seed Laem ae | om nN cA ema see * 
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SEE : 
1 


source of funds for these operating subs 


subsection (3) of the same statute which 
“reserve fund" comprised of “execss rentals" collected hy tre 


6/ ‘ 
Section 225 project cuners.— The central issue througheus 


37 cont'd 


or such lower per centum not less per 
centua as shall reflect the recuc itted 
in clause (ii) of the last sentes Zgraon 
(1), of the income of tenants ocs en 
units. Any contract co =2Ke adi siste- 
ance payments may be amen aged peri £0 
provide for a tn ct adjustnen 
acount of the assis vrasats ro] 
i c ENSS SI @ sace 
2 aly i£ the Secret 
e the cost of utili a 
is reason2dble and e 
s afZecting otrer 3 ts 
" 
6/ 
12 U.S.C. § 171Sz-1 (g) provices: 

"The project owner shall, as required ty 
the Secretary, accumulate, safeguard, and 
pericdically pay to the Secretary ali renta 
charges collected in excess of the basic sental 
charges. Such excess charges shall be exedised 
to a reserve fund to be used by the Secretary 
to make additionral assistance payments AS From 
vided in paragraph C3} Se subsection (£2), of syts 
section. During any peried that-the Secretary 
determines that the balance in the reserve fund 
is adequate to zeet the estimated additional 
assistance payments, such excess charzes 
be credited to the apptopriation auckor: 
subsection (i) ef this section and shal 
available until the end of the next gis 


year for the purpose of making assistan 
ments with respect to rental housing opal 
receiving assistance under this secticn. for 
the purpose of this suosection and paragrza a €3) 
of subsection (£) of this section, the 
operating expense level for any project assisted 
under a coutract entered into prior to August 22, 
1974, shall be established by the Secretary not 
later than 180 days after August 22, 1974." 


i 
f en 
. i 5 | 
\ | 
| this litigation has been the nature and scope of the Setrelr y's 
g diseretion with respect to the implononeation of the paevasiry | 
: N | 
: subsidies program and the expenditure of the reserve fund. | 
; ! | The issuance of the preliminary in peer 
sf | this court's conclusion that the implementation of the | 
: 4 and the expenditure of the reserve fund for operating sub- 
” | | sidies was mandated by the statute. 
! The defendants ncw contend that Public Law 94-373 
: affects my earlier determinations in two ways. First, they | 
i : 


argue that this statute “sakes it plain that contra 


n 
Q 
fon 
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is required before any of the amounts contain 
W- : 
fund may be utilized.’ Secondly, the defencants assert erat 


+ 


+ 


me reserve 


the recent act entirely trans-orms the function of t 


fund by making it available for a variety of programs 
than operating subsidics, The essence of both argenents is 
that the proviso indicates thee the Secretary has diseretic. t 


refrain from implementing the operating subsidies progres and 


“ 


hence affords a basis for vacating the Decexter and May ozsce 


ss _ and dissolving che preliminary injunction. 


Ie Contract Authority 
The defendants’ first contention is a renewal of an 
 ¢. 


argument presented at the time of the Dece=zber ruling. The 


" 


Secretary's position is that she requizes “"»ntract auchericy 


acess etn me Vos mam aoe Saomeee 


| } f 3 ~ Federal Defendants’ Memorancun in Support & Motion To Vzcate 
| : j Order and Dissolve Preliminary Injunction ("Memo in Suppors’') 
5 ee at 4, 
| een 1 
| : i 
pO BEE Ee rer re yor Baars ieee a 
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sewer oe 


foes meee eee oN RRS cg 


near. 
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l before she may inplemenc the operatiac grag hea Nath Se sirens RIS 
| 

the existing contract authority is ee EC ul iheiciab Me sae | | 
insufficient to fund all the programs at MNT | oe Seem Len | 
2325; thac she possesses the diseretion '*' ‘'"°°* 7e existing 
; isecr ‘ 
contract authority arom: the several 22% S| OATS ae | 


that she has reasonably concluded to alt: Wet oe geing 


contract authority to other 226 programs ‘""* * she cperat~ 
ing subsidies prograsn.® 

The presise of thts argument {s °°"! 
can be spent only pursuant to contract. ele 1 fae cone 
sideration of this issue, I reviewed the **: athe. csr 
and the legislative history and conclude’ "(et paymens 
cen be made cut of the reserve fund, os °° °7) 9 any cone 
tract and, hence, without reducing the *-* st watladic 


9/ 
contract authority." Nowever, the de: : ‘ argue that | 


the proviso of Public Law 94-278, which °° * * the reser 


fund shall be available "for che paymes:* ~ = --mes entered 


into pursuant to the authorities enumes- >> -"*  “supaares 
their position that the reserve fund 7" “ * ~ “ent pursucn 


to contract authority, 


™ Memo in Support, at 2, 


9/ 
40S F. Supp. at 1287 8 0.46, This «-* “7 °- based in 

part upen che languaye of (£)(3) whict 

| Sceretary "to sake, aml contract to m7 * awl) @esietanc 

payments . . ." (emphasis added), and “7 + ho. avelle« 

ability of resources (u the reserve {> "7°" ~ "7d by (3). 
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The defendants place tco much wetshe usa the orovt: 
? i 


| reference to contracts. The language merely recognizes wnat 
: 
i 
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interest reduction paynents under the Section 226 pro 


proviso dces cot indicate thac the reserve fernd can only ve 


spent pursuant to contract. 
There is a -econd response to the tefendants’ centrect 


authority argument. In Part TV of the Decemd 
y 


dealt with the possibility that the reserve 


«a 


only pursuant to contract and thae the disbursements are 
ject to the Secretary's allecaticn of contract guthoricy, 


While I recognized that such a construction would 


require the obligation of contract authority prior to the | 
expenditure of appropriations. However, 1 conclude that the | 
| 
| 
{ 
i 
' 
Secrotary some discretion, f held that a decision not to t- | 


plezent the progran would be contrary to Coneressional {atest 


and would constitute an unreasonable exercise of 


10/ 
tion. Thus, even if the proviso did indicate that tne 


reserve fund can only be spent pursuant to contract, ft: 
would not provide a basis for vacating the earlier orcers oF 


for dissolving the preliminary injunction, 


II. Transforracion of the Reserve fund 
An important factor underlying che Decezder ruling ‘as 
the special funding method for the operating subsidies progrs% 


1 107 
~~ 605 F. Supp. at 1288-92. 
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was to be used solely for additions 
the program. Tue defendants mew argy? that the proviso ta 


! 
y 
a 
| Public Law 24-278 trensforns the function of this resexve fon¢ 
¥ 
by giving the Secretary authority to ucilize it for a variety 


| of enumerated programs. The contention fs that Congress 


failure to establish priorities concerning the expenditure ef 
| the fund indicates that the Secretary hes discretion over its 
| allocation and, therefore, that she is no longer uncer 4 can- 
| datory duty to make additicnal assistance payments directly 

from the reserve fund. This argument necessitates a stucy of 


the legislative iatent behind the proviso. 


In June 1975, the House Acpropriations srraittee oro- 


subsidized housing progzans. this ‘sua was $95,009 G70 less 
o , 


| than the budget request. The reduction was based in part on 


the making available of the money in the reserve fund for a 


posed an appropriation of $2,975,950,000 for payments for | 
variety of prograns other than the operating subsicics we 
: | 


of Section 236.2 This intent was manifested in the proviso 
} of Public Law 94-378. | 

In the Senate, Senator Spark=2n introduced am amendc=.2at 
| which deleted the proviso. In waeore of this deletion, he 


stated: 


"(T]he Housing Act of 1974 specifically a 
ized that section 236 Suncs returned to HUD as 


i 


H.R. Rep. No. 94-1220, 94 Cong., 2d Sess. 7, (1976). 


oe 


e 
de 
ane 


aca wv 
oN Bn Oo 


raya 


wm amrmrne 


nt 
maw onen 


to HUD, aF 
face financial 
sought remedy 


anoanee 


"Several courts have alreacy 
cates broushe by cwners of trouble 
that NUD Ls required to urilizce ¢ 
funds. There are ac the present 
judgments inst EoD in cases in 
than 20 projec ee however, 
licigating ra 
avthorized unl 
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Senator Proxmire, floor manager for the bill, cs 


with Senator Sparkcan. 


the section 2 i. 
going. 1¢ is s good progran. 
incoze people. 


"Ail we are asking 
thae the money be kept 
distributed clsewhere." 


Following these comments, the 
ment deleting the proviso. However, the final bill reporte 
by the Conference Committee of the House and the Senate con 
tained the House's proviso. The Conference Report explair: 


the Comnittee's action as follows: 


12 . 
"122 Cong. Rec. $ 10775 (daily ed. June 26, 1976). 
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1 Precast ort 
a { (Emphasis acvcc). 
{ 

The legislative history maties it clear that the 
proviso enables the Secretary to use the 2?36(g) reserve fund 
for other than Section 226 programs. However, ic also rakes 

{ clear that Congress did not intend to allow the Secretaczy 9 
. i fail to implenent the operating subsidies program. The state 
| : : ae op 
cents of Senators Sparkman and Proxmire are to this er-ect, 


as is the statezent in the Conference Report that its acts 


“shall not prejudice any suit... in this area," Terecore 


I conclude that there is no basis for altering 


: 
' 
the Secretary is under a mandatory duty to {tap lenent) tie 
operating subsidies progran. F 
I do recognize, however, that the proviso authorizes 
"| the Secretary to use the fund for purposes other etiam) 2290 


prograzs after October 1, 1976 (the effective date of Fudlic 
Law 94-378). To the extent ny earlier orders and the pre- 
liminary {njunction are inconsistent with this' tact, <© is 
hereby codified. Thus, the Secretary, in her diseretioa, 
free to spend the Section 236(g) funds on other progra=s atte 
ia lie 


H.R. Rep. No. 94-1362, 94 Cong., 2d Sess. (1976). 222 Cor 
Rec. H 7685S. : 
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' F October 1. Newever, that poction of the Syre necessary to 
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| af maintain a fil) crerating 
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: : : i must be so aliccated. Only ia this way sill the relict 
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> t granted by my carlier orders not be “ozejudiced.\”-— 
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For the foregoing reascns the defendants’ Motion to 


{ 
| 
| 

« : : : I Vacate the Order and Dissolve the Prelininary Ih tes | 
- . * 1 

denied. | 

: $O ORDERED. 


Dated at Hertford, Connecticut, this a7 day of 


Septexder, 1976. 
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1 
| on August 31, 1976, Cirewit Judges Reb 
‘ | United States Court of Appeals for the Sis 
, : denied defendants’ motion for a stay of th 
order pending appeal in Unceric ER Pa Cr 
‘ * Hs Judges Robb and ilkey consicered the c 
ty i 94-378 on chat litigation and concluc Sat 
2 Me N court's order dees not preclude the $ cary oc 2 
reserve fund to fund programs other ¢ tke ose : 
| program, 12 U.S.C. § T7iSe-1 C£) C3); soy ehevexs 
i | funding is autho ized in Pudlic Law 94-373." iy 
' ruling reaches a similar result. However, I acd 
a us other payments can be made only 1£ the Secretary oo 
Sion xg plain is 


does not “prejudice” the relief granted to 
| action. : 


The present ruling is mot i..:ended to dispose of the piatin- 
tiffs’ motion for clarificativ1 of my earlier ovders. St 
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separate motion is still pen +3 decision. The presenc z 
yj is concerned only with the in-act of Public Law 94-378 on the 
‘ relief granted in these actic:s. 
. } 
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FHA FORM NO, 3136 
Rew. 9/69 
(Previous edition obsolete) 


FEDERAL HOUSING ADMINISTRATION 


REGULATORY AGREEMENT FOR LIMITED DISTRIBUTION MORTGAGORS 
UNDER SECTION 23% OF THE NATIONAL HOUSING ACT, AS AMENDED 


U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT | 
Date 


‘Project No. 
Mortgagee . 
. Amount of Mortgage Note Date 
Mortgage: Recorded: State County 
“ ” Book Pies 
This Agreement entered into this day of 719 
between 


whose address is 


their successors, heirs, and assigns (jointly and severally, hereinafter referred to as Owners) and the undersigned Secre- 


tary of Housing and Urban Development and his successors, acting by and through the Federal Housing Commissioner 
(hereinafter called Commissioner). 


In consideration of the endorsement for insurance by the Commissioner of the above described note or in considera- 
tion of the consent of the Commissicner to the transfer of the mortgaged property, and in order to comply with the require- 
ments of Section 236 of the National Housing Act, as amended, and the Regulations adopted ty the Commissioner pursuant 

a thereto, Owners agree for themselves, their successors, heirs and assigns, that in connection with the mortgaged property 
f : and the project operated thereon and so long as the contract of mortgage insurance continues in effect, and during such 
r further period of time as the Commissioner shall be the owner, hoider or reinsurer of the mortgage, or during any time the 
Commissioner is obligated to insure a mortgage on the mortgaged property: 


weld 1. Owners, except as limited by paragraph 17 hereof, shall promptly make all payments due under the note and 
* mortgage; provided, however, that the Commissioner shall make payments to the mortgagee on behalf of the 
Owners in accordance with the interest reduction contract between the mortgagee and the Commissioner. 


2. (a) Owners shall establish or continue to maintain a reserve fund for replacemerts by the allocation to such re- 
Serve fund in a separate account with the mortgagee or in a safe and responsible depository designated by the 
mortgagee, concurrently with the beginning of payments towards amortization of the principal of the mortgage 
insured or held by the Commissioner of an amount equal to $ per month unless a dif- 
ferent date or amount is approved in writing by the Commissioner. Such fund, whether in the form of a cash de- 
posit or invested in obligations of, or fully guaranteed as to principal by, the United States of America, shall at 
all times be under the control of the mortgagee. Disbursements from such fund, whether for the purpose of ef- 
fecting replacement of structural elements and mechanical equipment of the project or for any other purpose, 
may be made only after receiving the consent in writing of the Commissioner. In the event of a default in the 
terms of the Mortgage, pursuant to which the loan has been accelerated, the Commissioner may apply or author- 
ize the application of the balance in such fund to the amount due on the mortgage debt as accelerated. 


AS (b) Where Owners are acquiring a project already subject to an insured mortgage, the reserve fund for replace- 
: ments to be established will be equal to the amount due to be in such fund under existing agreements or char- 
ter provisions at the time Owners acquire such project, and payments hereunder shali begin with the first pay- 
ment due on the mortgage after acquisition, unless some other method of establishing and maintaining the fund 
is approved or required in writing by the Commissioner. 


{ 
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j 
i 
1 
| 
’ 
(c) Owners shall establish and maintain, in addition to the reserve fund for replacements, a residual receipts | 
fund by depositing thereto, with the mortgagee, the residual receipts, as defined herein, within 60 days af- 
z ” ter the end ot the semiannual or annuai fiscal period within which svch receipts are realized. Residual re~ 
Map: 
i 
5 
t 


ceipts shall be under the control of the Commissioner, and shall be disbursed only on the direction of the 
Commissioner, who shall have the power and authority to direct that the residual receipts, or any part there- 
“na _ of, be used for such purpose as he may determine. 


3. Real proptty covered by the mortgage and this Agreement is described in Schedule A attached hereto. 
4. The Owners covenant and agree that: 


(a) with the prior approval of the Commissioner, they will establish for each dwelling unit (1) a basic rentul 
charge determined on the basis of operating the project with payments of principal and interest under a mort- 
weed gage bearing interest at one percent and (2) a fair market rental charge determined on the basis of operating 
‘ the project with payments of principul, intcrest and mortgage insurance premiums due under the insured 
mortgage on the project; 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 
VERNICE DUBOSE, et al., 
Plaintiffs, 
ve Civ. Ne. H-75-303 
CARLA HILLS, et al., me 
Defendants. 
LCC ERE nS MSU 
AFFIDAVIT. an HERBERT G. PERSIL 
Herbert G. Persil, being duly sworn, deposes and says: 
1. I am the Deputy Director of the Office of Budget of the Depart- 
ment of Housing and urban Development. The principal responsibilities 
of the Office of Budget are: 

(a) To advise the Assistant Secretary for Administration and other 
high level officials of the Department, including the Secretary 
and Under Secretary, on budget matters, including the budgetary 
implications of policy and legislative proposals; 

(b) To advise Assistant Secretaries and staff officers on their 
budgetary responsibilities, to evaluate the effectiveness of 
these activities and to exercise technical and functional 
supervision with espace to all budget activities throughout. 

"* the oepueaatts and 

(c) To prepare or review all consolidated or Department-wide 
budget estimates for submission to the Office of Management 
and Budget and the Congress. / 

2. T have read the attached Affidavit of Carla A. Hills which was 
filed in this case in February, 1976. It is the purpose of this affidavit 
to up-date the budgetary figures recited in that affidavit. These up- 
dated figures are based upon Departmental records supplied by the Office 
of Finance and Accounting and the Assistant Secretary for Housing. 

3. According to the official accounting records, as of July 31, 
197G, the Department had an unreserved balance of contract authority in 
an amount aggregatiny $37.9 million for contracts authorized by Section 236 
of the National Honsing Act, as amended. However, as explained in 


paragraph four (4) of the Secretary's affidavit, this figure is further 


+ xeduced by program reservations which have been made, but not fomnally 


[asa 
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recorded in the official accounting records. The amount of those pro-~ 
gram reservations is $3.4 million which would bring the amount of contract 
authority available for obligation to $34.5 million. 
4. In paragraph 5-A of her affidavit the Secretary estimated that 
the total cost of honoring outstanding bona fide commitments under the 
interest reduction program would be $48.6 million. “Ns‘of July 31, 1976, 
the available balance was $23.3 million. The Secretary also estimated 
i, the cost of amendments to outstanding contracts for interest reduction 
payments to be $10.3 million. As of July 31, 1976, there was a negative 
balance of $6.0 million. 
5. In paragraph 5*B of her affidavit the Secretary estimated that 
the cost of making deep subsidy payments under contracts executed after 
August 22, 1974, the date of the enactment of the Housing and Community 
Development Act of 1974, would be $29 million for the balance of the 
Fiscal Year 1976 and the transitional quarter ending September 30, 1976. 
In addition to ois am, the Secretary estimated that the Department 
‘ would utilize an amount in excess of $2.9 million to make deep subsidy 
payments to projects which had received a commitment by the Department 
for interest reduction payments ; rior to August 22, 1974, but which were 
not finally endorsed nor receiving interest reducticn payments until 
after that date. As of July 31, 1976, the available balance was $17.3 
witiicn. 
6. In light of these current figures it appears that the Department's 
unreserved balance of Section 236 contract axthority is still insufficient 
to implement the interest reduction, the deep s\ibsidy and the operating 


subsidy programs and to permit amendments to outstandirg contracts for 


interest reduction payments, authorized by Section 236. 


Tg 


JERBERT G. PERSIL 
Deputy Director, Office of Budyet 


Sear , 1976. 


Subscribed and sworn to before me on this 7o> day o£ 


Moo: £ Drive 


NOTARY PILLIC 
Aly is “i. 
My Commission Expires' ake lity 


— ; (Ava 


